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INTRODUCTION

The purpose of this text is to introduce the main problems, conclusions and recommendations from the implementation of a project of a non-governmental organization on anticorruption issues, the Anticorruption Pressure Group. As the project has its unique sides, such a text should sum up, as far as possible, the practical experience, even if it is experience of trial-and-error.

In concrete terms, the purpose of the exposition is to present the context, to problematize the obstacles, to assess the achievements, to put forward an adequate and critical analysis of the work and the real possibilities for work in this sphere, as well as to formulate recommendations for the future work of other organizations and institutions.

That is, this text is not to be considered a report. The descriptive elements in it are due to the fact that a more detailed presentation of facts, correlations and objective particulars is needed for the evaluation of many of the real problems in the implementation of the project. For this reason, the organization of the text follows neither the description of activities, nor the chronology of the implementation of the project, but tries to sum up the problems according to the format of work (legal, media, organizational), that is, according to the groups of problems.

Such a text should be useful to those who are interested in the systematic work on anticorruption issues and their media dimension, in the cooperation with the bodies of the judicial system and the media. For this reason, the summary inevitably contains an abundance of critical remarks (about the media environment, about the work of the judicial system, about the organizational interrelations, about the public awareness of certain problems, about the prospects of similar projects, etc.).

The text attempts to encompass the main problematic spheres of the project: the context, the technical implementation, the teamwork, the media monitoring, the value of the achieved results, the problems of the inter-institutional communication, the legal, the media, and the non-governmental point of view. The text is built around these requirements.

The orderly composition of an evaluation report remained an incomplete task. Both the volume of this text, and the appendixes show that the project activities faced rather complicated and multi-aspect problems (they refer to different levels of the central and local authorities, different institutions, different media practices and media behaviour, legal questions, the communication between the civic sector and the governmental sector, the implementation of the Law on the Access to Public Information, etc.). The coincidence of problems and the relation between a lot of questions make it impossible to differentiate all observations and evaluations relating to the project “along different lines” (as was the initial intention). As a result, for example, essential conclusions about the media can be found in the chapter devoted to the legal format of the project and vice versa. For clarity, the detailed results of the media monitoring and the comments on it are in a separate appendix next to the main body of the text.

The objective reason for the compositional shortcomings of the text is the practice itself – certain cases need interpretation, which concerns at the same time the possibly corrupt behaviour, its media coverage, the professional qualities of the investigative journalism, the legal analysis of the case, the behaviour of the prosecution, etc. It proved impossible to do away with all these shortcomings of the text, in spite of the attempts to systematize the observations, evaluations, and recommendations.

The project contains some definitely innovative elements – mostly in the sphere of communication between a civic group and a body of the judicial power (the prosecution). For clear reasons, a big part of the text is devoted to these problems as the question is of great practical importance. From theoretical point of view, the details contain elements both of public control on the authorities, and of crosscutting partnership. As the report has no academic ambitions, reflections on this topic are missing altogether as theoretization.

Valery Roussanov,

Project Leader

Sofia, November 2002

BASIC PARAMETERS OF THE PROJECT

Context and background
The project Anticorruption Pressure Group is a natural phase in the efforts of the civil society in the last 3-4 years to take a more active stand in combating corruption. The development of the democratic process not only in Bulgaria, but also in Eastern Europe as a whole, has been accompanied by a number of negative phenomena, among which corruption stands out as a main problem. Corruption undermines the foundations of the institutions at all levels, it breaks the rules of the social contract, makes the idea of fair competition and competitive principle pointless, and, finally, creates favourable conditions for other kinds of crime. For many societies in transition, however, including the Bulgarian, corruption also has turned into a factor, which creates a powerful kleptocratic stratum; a factor, which jeopardizes the very existence of the market economy, and even the global foreign-political orientation of the society (the Euro-Atlantic prospects).

The high corruption level in Bulgaria (as a result of the transition, laden with a lot of problems, the weakened system of government, ineffective institutions, weak administrative and business culture, over-politization and low living standards) unequivocally points out the necessity for bringing forward combating this phenomenon as a priority on the agenda of the society as a whole. Around the end of 1998, several NGOs, with experience in activities related to building up the civil society and the processes of democratization, united to set up an association for combating corruption, Coalition 2000.

The first steps of the non-governmental organizations in combating corruption were related to studying the phenomenon as such, its manifestations and the level of its penetration into the social tissue and into the institutions of authorities. The two years’ research of all the basic aspects of the phenomenon revealed its parameters of occurrence in the institutions of authority and in the various spheres of economic, social and cultural life. The penetration of corruption was studied among the members of the society – as attitudes towards corruption behaviour. As a result, a quite clear preliminary diagnosis of the phenomenon was arrived at, which allowed focusing the attention on looking for effective ways of counteraction.

The capacities of the non-governmental sector are essentially different from the capacities of the state and its institutions. Besides, due to objective reasons, the synchrony between the non-governmental sector and the state in combating corruption has been effectively hampered from the very beginning – the research and the public attitudes unquestionably identify the state and its institutions as most affected by acts of corruption. By nature, the non-governmental organizations in societies in transition do not have very big capacities for impact on the institutions – the main “generators” and “consumers” of corruption. What is more, the fight against corruption is hampered by the functioning of these institutions in the conditions of a lack of transparency and imperfect legal basis (produced in the period of transition with a broad potential for serving private and corporate interests); by the lack of political will, and the series of additional problems facing the society (high unemployment level, financial limitations, large-scale poverty). Under these circumstances, the non-governmental sector turns to one of its own weapons in the conditions of democracy – publicity. The main credit for problematizing corruption for the Bulgarian public opinion goes to the non-governmental sector – with the help of the media, speaking about the phenomenon of corruption in the public sphere has abruptly and perceptibly increased. For example, the number of publications on this topic in the national press per month grew, within a little more than a year (January 1999 – March 2000), increased tenfold.

Thus, within two years, some of the initial aims in combating corruption were achieved – a diagnosis of the phenomenon, focusing the public attention on it, and creating a public attitude to corruption being a problem of paramount social importance. In its attempt to stimulate public intolerance to corruption, the non-governmental sector managed to break through a basic protective mechanism of the corrupt state – the lack of transparency. A direct result was bringing forth the problem of corruption as a priority on the agenda of the society. The indirect result was reported by the politically concerned party – the ruling majority, which suddenly faced a newly-opened front. It was not accidental that representatives of the then ruling political force, the United Democratic Forces (UDF), explained the poor performance of the party in the last national elections, June 2001, as essentially due to the active public debate on the corrupt practices at the time of the UDF government. Corruption turned into a main social problem during the UDF government partly because talking about corruption accumulated silence during the long years of transition. UDF did not take into account the danger arising from this, and collected not only the negativism of the corrupt practices during their own government, but also the public discontent at the corrupt practices in general.

This necessary stage in combating corruption revealed the real effectiveness of the mechanisms of public efforts, and confirmed the confidence in the successful efforts in combating corruption. This stage also revealed the real possibilities for taking the fight against corruption out of the sphere of talking about corruption (the above described political effect). All this allowed the non-governmental sector to build up more detailed strategies for combating corruption (not only on the basis of intensifying the public intolerance to it, but also through more concrete projects, through pressure for more publicity, through improvement of the practices of access to information, through reinforcement of the public control on the institutions, etc.). This led to reconsideration of the problem by the political elites, as it was clear that disregard to this problem and the public anticorruption efforts brings about direct political negatives. This led to reconsideration of the problem by part of the state apparatus (officials at different levels), as it became clear that the fight against corruption would not take place within the administration itself, it would also involve the media, non-governmental organizations, the public opinion. The political elites and the state administration started demonstrating more readiness for cooperation, discussion and openness, as the alternative of maintaining the lack of transparency proved to be failing.

Taking into account its experience and the changed public attitude to corruption and to the anticorruption activities, ACCESS-Sofia Foundation developed the project Anticorruption Pressure Group.

The idea of the project was to achieve better interaction between the activities and the expectations of the society, on the one hand, and the state institutions and the bodies committed to combating corruption, on the other. In the process of studying the phenomenon, it became evident that it is difficult to speak about interrelation in practical categories. The institutions, committed to combating corruption, prefer to work in conditions of isolation and inter-institutional regulations – conditions, which provide professional comfort, allow evading public accountability, allow fictitious demonstration of unspecified achievements and rather doubtful practical results. In the described conditions of isolation, the selection of the anticorruption aims and targets, the ways and methods of activity, the applied concrete mechanisms (encouragement, punishment, inquest, etc.) and their effect remain hidden to the public. The public opinion as a whole is not in the clear what is done, and what are the actual achievements in combating corruption.

On the other hand, the efforts of the civil society do not meet an adequate response and support by the institutions. The activity of the media, which in the last three years have done a lot for problematizing corruption as a phenomenon, most often remain without a concrete result. Thus it turned out that the efforts of the civil society and the state administration do not meet, which to a big extent renders the efforts of both sides meaningless, leads to confrontation, mutual suspiciousness, and mutual accusations. The need for building up cooperation between the media and state institutions in combating corruption is obvious.

The civic group, set up by ACCESS-Sofia Foundation, tried to take up this role of a “public mediator” within the scope of the project.

The concrete prerequisites of the project are related to the abundance of concrete cases of corruption, described in the media – cases, which, on the whole, remain outside the attention of the prosecution and the other law-enforcing bodies. In a series of preliminary talks with representatives of the judicial system (during seminars and meetings on anticorruption issues) it became clear, for instance, that the prosecutors do not feel obliged to self-refer to media articles containing concrete facts of crime. The open demonstration of this logic is a typical enough illustration of the above statement: the prosecution does not always self-refer, as it has no capacity to monitor regularly the media and the cases of corruption they expose, as well as due to not clear enough regulation (organizational and legal) of this process. As a result, the idea emerged that the non-governmental sector should take up the selection of cases through regular monitoring of the media, and then notify the prosecution about cases containing enough concrete data about corrupt practices.

Organizational-legal aspects of the implementation of the project

The interrelation between the structures of the non-governmental sector, on the one hand, and the state institutions, on the other, in the name of the public interest, is an essential prerequisite for achieving the aims of such a project. In this case, the challenge to the project idea was part of the basic prerequisite for reaching agreement for cooperation (adequate communication) between the non-governmental sector and the prosecution. Such a statement could seem strange to the outside observer, however, it is motivated by the specific role and problems of the prosecution in Bulgaria, as well as by the specific nature of the inter-institutional contradictions around and inside the judicial system.

According to the Constitution of the Republic of Bulgaria, “The structure of the prosecution corresponds to the structure of the courts of justice”. (Art. 126 (1)); “The Chief Prosecutor supervises the observation of the law, and provides methodological guidance to the activity of all prosecutors” (Art. 126 (2)); “The prosecution supervises the observation of the law and 1. Indicts persons who have committed crimes, and supports indictments on penal cases of common nature; 2. Supervises the implementation of penal and other measures of compulsion; 3. Takes up action for repealing illegal acts; 4. In the cases, stipulated by the law, participates in civil and administrative proceedings.” (Art. 127).

Between this general framework and the widely discussed problems concerning the prosecution and its structure, there is a set of factors, related to the overall political and social development of the country in the last twelve years. The prosecution practically did not change its content, compared to the situation before 1989: a uniform, hierarchically constructed system, at the top of which stands the Chief Prosecutor. (According to the Law on Judicial Power, “The prosecution is united and centralized. Each prosecutor is subordinated to the respective higher-standing one, and all of them – by the Chief Prosecutor”; Art. 112.) In this organizational construction, the Chief Prosecutor practically enjoys unlimited prerogatives. (There are even paradoxical, for a parliamentary republic, situations: the Chief Prosecutor is invited to make a statement before Parliament, and he refuses to oblige or to reveal any information, concerning the prosecution.) There is a systematic confrontation within the judicial system (between the prosecution, the court and the inquest bodies); there has been a long-standing tradition of political confrontation of the Chief Prosecutor to the political forces, traditional is also the confrontation of the Chief Prosecutor to the political force, which has supported his election. The prosecution and the personality of the Chief Prosecutor have been systematically associated with various public scandals on different issues in the last years.

The literal interpretation of texts – those of the Constitution and the Law on Judicial Power – demonstrated that it is possible that prosecutors submit and support an indictment on instruction, and even in favour of the Chief Prosecutor. The statement that the Chief Prosecutor can express the public interests with this organization of the prosecution has been progressively under attack. (The Chief Prosecutor is beyond any control, and is effectively an independent figure in the division of powers in Bulgaria. Until 2002, nobody could hold the Chief Prosecutor accountable for his activity.)

In any developed country, prosecution is seen as a guardian of the public interest (also in Bulgaria until 1944). In the specific Bulgarian case, there has been a public debate on the capacity of the prosecution to win recognition as a guardian of the public interest. The main emphasis in this debate are the problems in the synchrony – between the different parts of the judicial system, between the bodies of the judicial system, on the one hand, and the other bodies and institutions of the state authority.

The details of this debate include a wide variety of questions, also concerning the organizational structure of the judicial power. The topic, however, is vast – suitable for a longer comment. In the concrete case, the activities under the project, its management and mechanisms should take into account the extremely complex organizationally-legal and institutional framework, burdened by a lot of contradictions, politization, struggle for better positions, various conflicts of different nature, and public scandals, as well as by growing public discontent at the inefficiency and the internal blocking of the judicial system as a whole, and the prosecution, in particular. As will be seen in the presentation below, the so-far description of the prosecution (at first glance abstract-theoretical) proved essential for the practical implementation of the project activities.

The second serious challenge was related to a key problem, which had to be solved before the implementation of such a project: the definition of the concept of corruption for the purposes of the project.

The problem may seem phraseological and outside the context. Practically, however, the moment the fight against corruption leaves the mere “talking about corruption”, the problem about the definition becomes a priority. In fact, no systematic concrete practical activities could be taken up without the definition. Partially, the reason is related to the fact that corruption is not defined in the Bulgarian penal legislation. Consequently, no activities related to referring to law-enforcement bodies can find their firm basis if the concept is not defined, at least for the purposes of the project and the adequate communication to the prosecution. The whole construction of the project idea of cooperation between the non-governmental and the governmental sector is doomed to failure, if the language between them is not synchronized.

The word corruption is not only used very often in the everyday life, but it is a legal term. It is included in operative normative acts, as well as in official governmental or legal documents and acts of the National Assembly, for instance, in the Law on Defence and Armed Forces of the Republic of Bulgaria (version of 1997); in the Law on the Ministry of Interior; in acts of the Constitutional Court, etc. The term “corruption” is legal, the problem, however, is that there is no definition. There is no definition not only in the legislative acts, using the term, but also in the doctrinal works in Bulgaria. And a missing definition of a term in the doctrinal works means greater difficulties in its practical use for the needs of the operative legislation and the practice of its implementation.

The analysis shows that the Bulgarian legislation uses one and the same term to signify different in range, subjects and contents social phenomena. Actually, this is where the basic difficulty in defining corruption is. There are supporters of the concept that corruption is a complex social phenomenon, and not an act. However, the penal, as well as the other laws, could define it only if it were an act. In such a case they would outline, in an appropriate norm, its basic properties, and thus describing “the corpus of corruption”, they would give it a legal definition. When, however, it is a matter of a phenomenon, which is so multi-layered, it is not possible that a clear enough and comprehensive definition is provided by means of one norm in one law.

As far as corruption is a complex social-economic, administrative, political and finally legal phenomenon, and not a concrete, foreseeable, and describable act, any attempt to define it in a legal definition in a law, is doomed to failure in advance.

The concerned issue has been an object of special legal and research interest1, and we do not need to go into detail. It is important to point out, however, that for the purposes of a non-governmental project it was indispensable to elucidate the basic parameters of the term to avoid fundamental contradictions in the interpretations. For, though there is no legal definition, corruption is, in fact, placed within the range of the Bulgarian law-enforcing institutions. In the Law on the Ministry of Interior, for instance, already in Art.7 (3), determining the basic activities of the Ministry, activities are mentioned against organized crime and corruption; and in the same law the term is used in two other places. The paradox is both juridical and organizational, as far as the law constitutes fight against something indefinite and normatively undefined. (Important governmental documents and acts of the National Assembly also use the term corruption, and the Unified National Strategy for Counteraction to Corruption devotes a special article, Art. 21, headed Counteraction to Corruption.)

In short, there had to be found a way out of a situation, in which a phenomenon, act or fact, perfectly vague from a juridical point of view, was talked about, with the prerequisite that everything around it is clear. There had to be found a way out of a situation, in which a series of fundamental questions remained vague. (For the sake of brevity, we will mention only one: does it refer to the corrupt behaviour only of persons who hold state or public posts – in the central or municipal administration – or it refers also to persons who are part of the management of the private sector?)

Having in mind all these questions, and taking into account the possible practical implementation of the project, the ACCESS-Sofia Foundation experts, within the limited possibilities for a legal analysis, discussed a number of definitions coming from various sources. A definition was necessary, which was to: a) lie at the basis of media monitoring as concrete parameters for evaluation with minimal possibilities for interpretation; b) be used for the practical work of the Anticorruption Pressure Group; c) allow harmonizing the efforts on the project with the work of the law-enforcing institutions in the country.

Out of the numerous definitions and descriptive evaluations, three groups of definitions were singled out. They are as follows:

First definition, covering to the greatest extent the public concepts of the phenomenon, that is, the generally accepted ideas at the level of everyday thinking and common language: An antisocial phenomenon, characterized by moral depravity of a person, or a social group, and illegal abuse of official, or other, position for the purpose of receiving illegal benefit. The most vivid manifestation of corruption is the bribe. (The definition, provided in Dictionary of Legal Terms, 1994)2
Second definition, built around Abuse of official post for private benefit. This definition is recommended, as far as it is used by the World Bank and other international institutions. In this interpretation, corruption includes:

· demanding or insisting on a promise for, or receiving, a gift or other benefit by a civil servant as undue consideration for carrying out (or not) an activity in violation of the obligations, involved in the post;

· blackmailing for money or theft by civil servants of amounts due to the state exchequer;

· providing donations for political parties and politicians, so that when in power, certain decisions and measures are taken in favour of the donors;

· laundering money – more and more often associated with the growing number of activities, qualified as corruption practice, as it concerns activities, meant to hamper the identification of the source of money in the economic system, as most of such resources come from illegal activities, including drug trafficking, etc.3
Third definition: Abuse of authority – economic, political and administrative, which leads to personal or group favouring at the expense of the rights and the lawful interests of the individual, of the concrete community, or of the whole society.4
Crucial for the choice proved to be the motive of synchronizing the efforts on the project with the work of the law-enforcing institutions in the country. This third definition was adopted as a working definition of corruption for the purposes of the project. It is comprehensible enough, and uses terms, well-established in the juridical theory and practice, as well as in the operating legislation, which does not need to be systematically interpreted.

This decision led to the specifying one of the main aims of the project: approaching the prosecution with articles published by the Bulgarian print and electronic media. As far as “preliminary proceedings are launched when there are lawful grounds and enough data about a committed crime” (Art. 186 (1) of the Penal Code), the selection of media articles should provide both lawful grounds and enough data. According to Art. 187 (2) of the Penal Code, “articles, notes, and letters about a committed crime published by the press” can serve as lawful grounds for launching preliminary proceedings. According to Art. 190 of the Penal Code, “(1) There are enough data for launching preliminary proceedings when there are enough grounds to suggest a crime has been committed. (2) To launch preliminary proceedings, no data are needed to draw conclusions about the persons who have committed the crime or about the relevant penal law”.

Thus the range of the selected articles was narrowed with a view of the mentioned purposes: launching preliminary proceedings. Further concretization was done at a session of the Anticorruption Pressure Group: it was decided that the prosecution would be approached with articles, about which there had been no data (in the public sphere) to have been referred to the prosecution, as well as articles, on which proceedings have been initiated, and there had been public dissatisfaction at their big delay.

Thus the discussed question about the range of corruption was clarified. The chosen solution preconditions: first, the Bulgarian penal legislation provides enough conditions so the work of a civil group on such a project makes sense; second, there is enough legislative corpus referring to misuse or abuse of official post to a private benefit. (Although the phenomenon of corruption is broader in range in comparison with the so far regulated cases by the penal legislation.)

IMPLEMENTATION OF THE PROJECT

The project was implemented by means of activities in several directions:

· Monitoring format (Monitoring of the media, results)

· Legal format (analysis, expertise, evaluation, communication with the prosecution)

· Decisions and activities of the Anticorruption Pressure Group

· Investigative journalism

· Media coverage
1. Monitoring format (Monitoring of the media, results)

Starting in May 2001, 14 newspapers were monitored: the dailies Dneven Trud, 24 Hours, Sega, Monitor, Demokracia (until it was stopped by the publisher in the spring of 2002), Republika (until it was stopped by the publisher in the spring of 2002), Duma, Standard News, Dnevnik, Novinar, Pari, the weeklies Kapital, 168 Hours and Banker. Some topical programmes in the electronic media were also monitored: the programmes Otkrito and Ekip 4 on the Bulgarian National Television, some programmes on the Bulgarian National Radio, etc. (Starting March 2002, some regional print editions were monitored: Borba – Veliko Tarnovo, Zname – Pazardjik, Gabrovo dnes – Gabrovo, Naroden glas – Lovech.)

The results of the monitoring were recorded in a registration sheet, worked out specially for the purposes of the project by Ass. Prof. Vessela Tabakova. The corrupt act is determined by the following parameters: in which sphere the corrupt act had occurred; description of each concrete case of corruption (perpetrator, victim, manner of perpetration), registering: the role of the media; the institutions, which were involved; the sanctions undertaken by the respective bodies; the development of the case, etc.

The media monitoring, as a procedure, was carried out by monitoring experts. The articles in the press and the electronic media were reviewed and analyzed on a daily basis singling out those containing enough data about corrupt practices. (The selected articles were analyzed by a legal expert and discussed at the sessions of the Anticorruption Pressure Group.) This is the most labour-consuming part of the activities under the project.

The media monitoring started in May 2001. The period of monitoring was a total of 15 months, though it has been going on after the end of the project, July 2002. The results of the press monitoring reveal that, for the project period of 15 months, the experts singled out a total of 1668 articles containing facts and data about corruption. The table below gives their occurrence according to sources:

Table 1

	Dneven Trud
	231

	24 Hours
	186

	Sega
	183

	Monitor
	223

	Standard News
	249

	Novinar
	78

	Pari
	60

	Dnevnik
	53

	Duma
	84

	Demokracia
	95

	Republika
	56

	Kapital
	33

	168 Hours
	85

	Banker
	52

	TOTAL
	1668


The distribution according to time is relatively uninteresting as a parameter. During the different months, the number of selected articles containing corruption issues predictably varies (from 180 in May and October 2001 to 32 in August 2001, 78 in September 2001, and 84 in January 2002). The occurrence during the year is also predictable – during the active political season the public activity on the topic of corruption is high (reflected in the behaviour of the media and their editorial policy), whereas during the holiday months not only does the active problematizing of corruption go down, but also the acuteness in the media approach (the media adapt to the needs of the public with changing priorities – holiday, traveling, etc.). The same happens in months (e.g. May 2002), when big foreign political events, like the pope’s visit, “divert” the attention of the public in a different direction.

In a series of other parameters, however, the data offer possibilities for more serious evaluation and necessarily require additional comment, as long as the interpretation of the data is very risky.

The monitoring reveals, for example (see Table 1), that the greater-circulation and more influential newspapers in Bulgaria, Dneven Trud, 22 Hours, Monitor, Sega and Standard News, offer articles about “concrete corruption” in quantities many times outnumbering the ones in the other newspapers. (The difference is an average of 3-4 times greater numbers in the first ones.) Quantity, however, is not a clear-cut indicator. The big number of articles, as a rule, is not related to some particular quality of the texts and inquiries. In practice, from the point of view of the project, the number of the newspaper articles is rather an unimportant indicator, as in the prevailing number of articles there is no convincing argumentation. Common practice is (despite the difference in the number of texts in the separate editions) to use unproven allegations instead of convincing and reliable facts.

If we do not take into account the numbers (in Table 1) and focus on quality – to determine “an average level”, then most newspapers are very close to it. Indeed, at the general background, the level of the investigative journalists (of the published articles, respectively) in the weeklies 168 Hours, Banker, and Kapital is noticeably higher, which is, at least partially, related to the objectively greater distance of the weekly to the reporter’s beginning of “covering the news”. The activeness of the investigative journalists in the dailies Dneven Trud, 24 Hours, Monitor and Sega deserves should be given a high praise.

More categorical seem to be the quantitative data of the media monitoring about the basic spheres of spotted corrupt behaviour. This turned out to be the topic, on which the preliminary expectations of the project team proved closest to the actual results. (In this case, it is a question of predictability of the distribution of the media articles according to topical spheres). Defining provisional spheres included a combination of parameters (both institutions and spheres of public and economic life). The approach, unacceptable for sociological research, was definitely applicable to media monitoring. The media do not feel limited by rules of comparability, which are indispensable for a research. They react to the problems led by purely media rules, like readers’ interest or offering information. For this reason, the distribution of the texts according to “topical spheres” covers “spheres”, which are incomparable as meaningful levels: institutions (like Parliament, army and police); separate spheres of social-economic activity (like privatization and public procurement orders); social-professional groups (like the state administration). The distribution of the number of texts has the following figure expression as a percent of the total number of selected articles:

Table 2

State administration – 19.9%

Public procurement orders – 14.3%

Healthcare – 12.7%

Customs – 9.4%

Economy – 8.3%

Education – 5.5%

Local government – 5.5%

Privatization – 4.4%

Judicial system – 4.4%

Sport – 4.4%

Army – 1.7%

Parliament – 1.1%

Police – 1.1%

Media – 1.1%

Others – 6.0%

The distribution obviously covers a very broad topical range and demands certain explanation. It is obvious that the parameters do not include the typical cross-section of a highly politicized society (e.g. the relation between certain parties with corrupt practices). The reason for such a selection of parameters is related to the fact that the project aims at conclusions at a higher level – as much as the basic interest of the project is related to distribution along the line of the most general spheres and issues. Besides, the selection, and the distribution of the texts about corrupt practices, respectively, follow the scale of the general media interest and the media behaviour. Thus the influence of concrete party-political bias (shared by certain media) on the overall results in figures is avoided. This is the only variant, with which it is possible to sum up data from newspapers like Duma and Demokracia – these data are arranged in the more general categories beyond ideological bias of both party newspapers. As a result of this approach, the data in figures in the above table show the media interest in “concrete corruption” as expressing the common public interest, “skipping” the political bias of a group of newspapers with a definite ideological inclination.

In other words, the data do not allow assertions like, for example, which party or concrete person the media point out as the most corrupt. The data do not allow even assertions, convincing enough, which spheres of public life and public activity (institutions, spheres of management or activity) the media recognize as corruption-related practices. Like mentioned above, the selection excludes articles of “general talk about corruption”, that is, in this case it is definitely not a question of representativeness of the results concerning public opinion.

Only after these explanations can we realize how misleading the interpretation of the data in figures could be. As the figures actually show not the “degree of corruption”, but the spheres of public life and public activity, which are accessible for the media interest in concrete corrupt practices. This is a much more significant result than the general monitoring of the media along key words or “general talk” about corruption. It is precisely from this point of view that the results deserve more serious attention. They show not the degree of corruption in an institution or activity, not the public confidence, or non-confidence, but rather the size of breakthrough accomplished by the media in revealing corrupt practices, and indirectly – the accessibility to public control.

At a first glance, the percentage is organized round certain relative topical circles only to facilitate description, for clarity, or along a certain system as an end in itself. Actually, however, the data unequivocally outline crucial lines of clash between the interests of the civil society, on the one hand, and on the other, the abuse of power (economic, political and administrative). Going back to the definition, adopted for the purposes of the project, it is clear where exactly (according to “seeking concrete corruption” by the media) “the rights and the lawful interests of an individual, of a concrete community, and of the society as a whole” have been violated. In the first four groups include 56.3% of the more concrete data about violated public interest. And these are spheres related to the state management – the state administration, public procurement, healthcare (a system, which has been undergoing painful transformation from state control to self-funding) and customs.

This conclusion looks comparable to sociological surveys about the degree of corruption in principle. Yet realizing the scope of the data from the monitoring under the project, we shall immediately find considerable contradiction with the “general idea about corruption”. In the project data, the judicial system, for example, is given only 4.4%, whereas the sociological surveys usually point out this sphere as one of the most corrupt. The project in fact offers data about the spheres, in which “seeking for and finding concrete corruption” by the media has been successful against the lack of transparency and publicity, typical of the public life in Bulgaria during the transition period, and particularly of the administration.

As a result, the data in figures above (Table 2) offer a possibility for a very interesting interpretation “in the opposite direction” – about the “closed” spheres, which are represented by scanty concrete data in the media: the judicial system; army; parliament; police. These obviously are not data about “the degree of corruption” – just the opposite: some of these institutions are publicly recognized as highly corrupt. The low figure readings only serve as evidence of the fact that these spheres are immune to media investigation, or that they remain “closed” to public access.

As becomes clear, the results of the media monitoring are of definite interest as definitions and conclusions, particularly if compared to other surveys – for example, of the public attitudes or of the “general talk about corruption”. Both the data in figures about the media monitoring under the project, and the comments on them can hardly be presented in short. The specificity of the problems allows their separation in a special text, in this case, as Appendix 1 “Monitoring of the Print Media Under the Project Anticorruption Pressure Group (Results, Evaluation, Conclusions)”. The inclusion of these data and comments into the main body of the text would be harmful to the balanced presentation of the project. This appendix would be useful to all readers interested in the more specific issue “manners of covering concrete corruption by the Bulgarian media”, as well as for planning future anticorruption efforts with the participation of the media. Appendix 1 has the properties of an independent text, it offers a series of conclusions and evaluations, and gives a more detailed picture of the results of the media monitoring under the project, which, in this text, are touched upon only sketchily “in general”.

2. Legal format: analysis, expertise, evaluation, communication with the prosecution

2.1. Legal analysis

The articles, selected by the monitoring as “articles about concrete corruption”, undergo legal analysis along three groups of questions:

1/ Are there grounds for corruption intention, or purely criminal acts are described;

2/ Is it not an ordered article, or are there allegations, which cannot be proved;

3/ Legal qualification of the act and specifying the competent institution, as well as what legal authority is this institution expected to exercise.

These three groups of questions are essential for the legal format of the project, that was why they were singled out as priorities in the scale of implementation of the project activities.

1/ Are there grounds for corruption intention, or purely criminal acts are described

The specificity of the journalist activity does not make a strict distinction between corruption and a criminal act. Such distinction cannot be expected, as the media do not have the motivation for a special interest in such details. That is, many of the texts about “concrete corruption” at the same time combine data and suggestions about corruption intention (to the sense of the project), about a criminal act in principle, political and party accusations, personal affinities or antipathies, older (known for a long time) data and information about corruption, reference to international practice, general legal speculations, various side information and “filling” (context, figures, data, general phrases, wishes, etc.)

For this reason, the legal analysis must separate from the mass of the main text the specific and legally relevant information, so that it can be used in the further procedures for work under the project.

2/ Is it not an ordered article, or are there allegations, which cannot be proved

This question is related to the problem, which can be described also as a problem of the media freedom in Bulgaria – are the independent Bulgarian media really independent. Not going into the details of this problem, we should immediately add that in Bulgaria there has been the steady practice of ordered articles. These are texts, deliberately published not with the intention of informing the reader, but aiming at manipulating him, protecting corporative, private, political, and other interests. In some cases it is a matter of a steadily pursued editorial policy of confrontation to a party, a person, or a social-political group, as well as the other way round – defense for, lobbying for and “promotion” in the public space of leaders, groups, causes, etc. In other cases it is a matter of the affinities and antipathies of separate journalists to a specific topic, party, person, etc.

Clarifying this question (with the help of the media experts) for the purposes of the project activities is essential, as there is the real risk the Anticorruption Pressure Group be misled and pushed in the wrong direction in its evaluation and activities.

The second aspect, which the legal analysis should clarify, concerns the provability of the allegations. The low professional standards of the Bulgarian journalism as a whole make the approach of over-trusting a newspaper text rather unwise. Above all, the Bulgarian journalism has not yet set up its own criteria of responsibility. In practice it means that a lot of texts are constructed on a pattern of rumours, repetition of something that has been previously heard or published, accepted as a “fact”, quoting political estimations and allegations (e.g. by Members of Parliament, ministers, party leaders). The Bulgarian media environment, for instance, uses a unique information model for widely spreading dubious information: the model of the conditional “maybe”. (Of a rich variety of meanings: “it seems”, “as if”, “perhaps”, “probably”, “it is possible”, “it is supposed”, “some claim that”, “there are data that”, “it looks”, etc.) In its most distorted variant of application of this model, a grave allegation with a broad public effect can be brought to the front page under a headline of the type “Person A Corrupt Maybe” or “Institution B Maybe Deep in Corruption”. (A similar by its implication instrument is the question mark, which substitutes the conditional “may”.)

In many cases, the provability of the allegations is the last concern of the author of the text, and the editor’s interference often completely ignores this problem. The Bulgarian journalism regularly operates with suspicions, rumours and speculations, freely interpreting data, facts, and even documents. (For example, the fake document, published as a certificate of membership in the Bulgarian Communist Party of the rightwing political leader Stefan Sofianski. What is more, it was published not in third-rate, local, low-circulation edition, but in the “flagship” of free journalism in Bulgaria, “24 Hours” daily, the newspaper of “the news as it is”)

For all these reasons, briefly mentioned here, the legal analysis of the provability of the published data and facts is absolutely obligatory. We could already formulate a sad conclusion about the value of the media efforts. The comparison between the total number of selected articles, and the articles, which have entered the monthly reports of the legal consultant, is 1,668 to 182. Such proportion, of roughly 10:1, is indicative enough of the meaning of the corruption exposure in the press. The data show not only the meaning of the legal analysis on this issue. They show (see Table 3) the efficiency of the media monitoring under the project as a whole, as they progressively narrow down the general mass of information: from the broad public talk on the topic of corruption (first level), through the process of media selection, along the criteria of the project, (second level), selection through the prism of the legal analysis (third level), and the number of articles, which have been used in the official letters of reference (fourth level).

3/ Legal qualification of the act and specifying the competent institution, as well as what legal authority is this institution expected to exercise

As mentioned above, media cannot be expected to make a clear-cut distinction between corruption and a criminal act. For similar reasons, journalists should not be expected to provide a specialized estimation of which precisely laws or other regulations have been violated in the reported case, whether the concrete perpetrator is known, in the capacity of what he/she has acted, whether it is a matter of one or more violations of the law, etc. Such estimation, however, is necessary for the formulation of the signal of the Anticorruption Pressure Group, as from this moment on, the communication between the Group and the prosecution, concerning the article, should be in the “language” of the prosecution. The work on the legal qualification of the act is in fact a “translation” of the journalistic text into the language of the penal legislation. In many cases, the way from the concreteness of the media article to formulating the case, according to the Penal Code, is complicated enough.

The estimation in specifying the competent institution is necessary for channeling the further way of the data about corrupt practices. The estimation on specifying the institution is essential for the productive work of the Group as a whole, as far as it concerns the practical fate of the concrete article. It should be directed to the proper place, without the risk to get lost or delayed along the intricate ways of the judicial system. (A side, and unbiased, estimation of this system reveals it is highly bureaucratized, abounding in formalities, deeply conservative, meaning it is resistant to innovations, very clumsy at the operative level, and in principle closed to external pressure, no matter who or from what direction it is exerted from. This estimation should not be considered as condemning the Bulgarian judicial system as a whole, as, in this case, there are a number of objective reasons for the above-described situation, including cadre problems, financial deficit, etc. Yet the estimation is, in principle, correct, and it should be taken into account while working out all future projects and activities, related to adequate communication with representatives of the judicial system.)

The solution of the above-described three groups of questions, concerning each one of the articles, is covered in the monthly reports of the legal consultant. The monthly reports include the articles, which can be used as a legal reason for initiating preliminary proceedings. The leading principle is whether the allegations of corrupt practices are provable. (The report includes also articles, which describe cases of corruption, accompanied by allegations that the inquests of the competent institutions are deliberately delayed.)

2.2. Procedure of reference

The Anticorruption Pressure Group refers to the competent institutions  with motivated letters, containing the legal qualification of the act, motives and evidence of the infringed damage, and the corrupt benefit of persons, who have abused their authority and the public resources. In a number of cases, when a serious public interest has been infringed, and the journalistic article does not say enough to serve the prosecution, the Group collects additional information, assigning journalist investigations or carries out its own investigations.

The table below shows the process of selection and “sifting” of the articles month by month until they are sent, in the form of letters, to the prosecution or other institutions. The table includes also the reaction of these institutions:

Table 3
	Total number of articles
	1,668

	Articles, included in the reports
	182

	Number of sent letters
	21

	Number of articles in the letters
	88

	Number of inquests, initiated on the grounds of the sent articles 
	74

	Refusals to initiate inquests
	9

	Cases of on-going media monitoring
	14

	Number of inquiries about the course of delayed cases
	7


The general evaluation of the procedure of reference is essential in the sense of the project. This evaluation can be presented in a purely formal way. For the purposes of the practical conclusions, however, there is point in elaborating the evaluation with a parallel examination of concrete cases. The relation of the conclusions to concrete cases seems a more appropriate approach, rather than combining the separate cases (in the form of case-studies) as an application of this text. The relation between the conclusions and the separate cases is a valuable source for the understanding of the way a project evolves in the course of its application. A similar pattern of examination allows a clear illustration of the practice of trial and error, as well as the adaptation of the implementation of the project to problems, which have arisen in the course of its application. An indirect organizational conclusion in this case is the necessity of providing certain flexibility in the application of such a project, as in many respects the preliminary plan stumbles over a reality, which hinders its implementation. The management of such a project should be based on the assumption that such a clash in inevitable; to approach the arising problems in a flexible way, and adapt the aims, methods, and the implementation of a project to objective factors, which could not be taken into account when the project is applied for.

With this understanding, below we have followed the approach of “applied experience”, not only the analytical evaluation.


1.

In the course of the project, objective circumstances have urged expanding the initial aim (referring committed crimes of corruption to the Prosecutor’s Office). The project incorporates also articles containing categorical allegations of corruption, without considering evidence of a committed crime. In these cases, the Group sends letters with an analysis of the allegations in the publication, from the point of view of the anticorruption legislation (the Public Procurement Act) and of the Public Internal Financial Control Agency (PIFCA) – when it is the competent institution, which is expected to establish the lawfulness of the acts.

The usefulness of this procedure can be illustrated by the concrete example of the notification about law violations at the Bulgarian National Television, made by the Anticorruption Pressure Group. (According to the selected publications, the Director General of the Bulgarian National Television, Kiril Gotsev, signed a contract for providing digital technology to the amount of BGN 1,497,000.) PIFCA was approached, referring to two articles (published in Duma daily on 28th May 2002, and in Kapital weekly, 6-12 July 2002). The articles contained data that the contract was signed after a competition, not following the procedure, stipulated in the Public Procurement Act.

PIFCA’s initial reaction was a refusal to initiate inquest (with the motivation that an inquest had already finished at the Bulgarian National Television, and it had not revealed the conclusion of such a contract). On 1st July 2002, Dnevnik daily published short information about the fact that this contract had actually been signed, following a decision of the Board of the Bulgarian National Television. After a discussion in the Group, a decision was taken to approach PIFCA a second time, in spite of the opinion that the chances of such pressure were relatively small – the motivation was that the Group had all the reasons to notify PIFCA, and should do so, as there was contradictory information about the existence of a signed contract. In its second letter, the Group insisted that, with a view to the fact that the Bulgarian National Television is a public property, PIFCA was bound to find out whether the contract had been signed violating the Public Procurement Act, whether there had been an act of corruption, and whether damage had been infringed to the media. A detail in the case directly forwards it to the conclusions about the trials and errors: the idea was launched, apart from PIFCA, to approach also the Council for Electronic Media (CEM).

The evaluation of the concrete relations between different institutions (in this case between PIFCA and CEM) is beyond the aims of this text.

Most probably, however, it is these relations that provide the explanation of fact that the second letter led to unexpected results: the decision of PIFCA this time was to the effect that the alleged offense was really serious, and that PIFCA would assign an audit by the end of 2002. As we see, there are grounds for the conclusion that presenting a case to the attention of another institution or “ruling environment” is capable of changing the initial reaction of part of the apparatus of state government.


2.

The aim of the project was extended by incorporating, within the range of the monitoring and the legal reports, articles about assigning public procurement services.

The reason for this extension was the great interest of the media in the way the assignment of public procurement services was done by the state and municipal administration, stipulated in the Public Procurement Act, infringing the public interest. A peculiarity of this type of problems in general is that as a rule the articles do not contain enough (by virtue of the Penal Code) data about a committed crime. The Anticorruption Pressure Group decided, however, that in this case there was a point in deviating from the initially adopted definition. Though generally speaking there were not enough data about a committed crime, the articles, as a rule, described very serious procedure violations of the Public Procurement Act. These violations gave serious reasons to seek responsibility for infringed public interest and caused damage, and the cause-effect relationship, according to the Group, pointed to the presence of corrupt acts. The Group concluded that the deliberate violations of the Public Procurement Act (including procedure violations) suggested the presence of corrupt practices.

A negative consequence of this decision was the fact that the Group deviated from the initially chosen model of monitoring and evaluation. As a result, almost no media signal in the sphere of the Public Procurement Act could be “translated” into the language of “enough (according to the Penal Code) data about a committed crime”. Including the major cases, widely covered by the media (e.g. the widely reported contract between the Council of Ministers of the Republic of Bulgaria and Microsoft – covered in the media as signed in violation of the Public Procurement Act, without a competition, and infringing enormous damage to the state budget).

A positive consequence of the decision was the broadening of the scope of interests of the Anticorruption Pressure Group in the anticorruption issues. Besides, practical experience was accumulated on the Law on Access to Public Information while collecting data and documents for the purposes of the project.

A concrete example of the positive effects is related to the concession contracts on the cleaning services in the capital city, Sofia. Following journalist allegations that the public interest had been infringed with these concession contracts (publications in all print and electronic media of February 2002), the Anticorruption Pressure Group demanded from the Mayor of Sofia, and from Sofia Municipal Council (on the grounds of the Law on Access to Public Information) the concession contracts, signed with companies to provide cleaning services in Sofia. The Secretary of Sofia Municipality, Mr. Assen Dyulgerov, and the Director of the Financial Department, Mr. Ivan Iliev, provided certified copies of the signed concession contracts on the cleaning services in Sofia (between Sofia Municipality and the companies Chistota-Sofia Ltd., Wolf 96 Ltd, and Ditz Ltd.), as well as materials about the protocols, reporting on the implementation of the contracts. The legal analysis has found out that the concession contracts on the cleaning services in Sofia were concluded observing the legal procedure (by decisions of Sofia Municipal Council, by virtue of Art. 71 (1), in relation to Art. 70 (5) of the Law on Municipal Property), and do not contain unlawful clauses. The analysis of the articles did not reveal evidence of corrupt practices.

The example is pretty indicative in several respects. Above all, there was a demonstration by Sofia Municipality of willingness to cooperate on a project of a non-governmental organization. (There could be a series of reasons for this – from the desire of Sofia municipal authorities to demonstrate modern standards of openness and transparency, as an institution, to political demonstration of perfect local government by the Mayor of Sofia.) The fact, however, illustrates a general conclusion on the project: at least some institutions of authority, at different levels, demonstrate willingness for cooperation, accessibility for public control, rejection of the old totalitarian practices in the relations with the non-governmental sector, and unconditional observation of the Law on Access to Public Information.

Second, the legal expertise revealed that the analyzed articles by the experts – acts of the Municipal Council, protocols, concession contracts – did not contain evidence of violation. At a level, accessible for analysis, the examination (within the capacities of the Anticorruption Pressure Group) disproved the media hints and allegations. Following the requirements of the project, the Anticorruption Pressure Group announced the results of this examination, and declared the readiness of the project team to offer the collected materials to all interested in the topic. Thus, a mechanism was established for public reporting, not only about revealed violations, findings and allegations (mass practice of the public control), but also when violations are not found. The first type of public reporting usually enjoys high media interest (“expecting a scandal”), the second usually passes unnoticed, and uncovered, by the media. We should categorically note the clear disappointment of some journalists that the case did not produce sensation or allegations of criminal acts.

The conclusion about the prevailing attitudes in the media space is quite disturbing. In the media space, a conclusion is imposed that in the country, and in some types of municipal practices, corruption is simply imminent, no matter what investigations reveal. There are certain serious reasons for such attitudes. Media sensitivity is so acute that it becomes painful – with elements of seeking sensation and manipulation of the public. This general conclusion about the concrete case in question is related to the circumstance that the owner of one of the companies, a side in the concession contract, had been repeatedly accused by the media of unclear, and probably criminal, origin of his capitals. The media, as a whole, however, are not ready to examine – conscientiously and carefully, their allegations through, say, a journalistic investigation. They often prefer speculative insinuations, which, in the long run, do harm to journalistic investigation as a method; harm is done to the serious anticorruption activities. The media attitude to the issue does not show enough patience and responsibility, no investment is made in improving the professional skills of journalists, there is no readiness for investigative work, and for checking information (even in cases when the journalists have at their disposal instruments for checking and investigating). It was quite a clear example the fact that the media, en masse, suspected offense in concluding the municipal concession contracts, yet not a single media demanded these concession contracts to check their suspicions.
Third, we should point out that the suspicions of corruption in the analyzed municipal concession contracts have remained. (The Group already has analyzed the practical possibilities and methods of going round the law with formally perfect concession contracts on the cleaning services in the city, and formally observing the regulated procedures.) The conclusion concerns another aspect of the problem of combating corruption. It became clear in practice that the only way to check in a categorical way whether the quality of a service, according to a contract, corresponds to the agreed criteria and price, is the application of active control mechanisms on the concrete implementation of the contracts. (Not a control on the procedures of concluding a contract and its precision, but on the correctness of the daily reports, reflecting the results of the cleaning, according to the criteria agreed upon both by Sofia Municipality and the companies-concessioners.)

As is clear from the above, practically the public control on an isolated concession contract, or in similar specific cases, can be exercised only at the price of isolated efforts, by virtue of an isolated project or initiative, providing human and financial resources for each one of the cases. The activities under the project, and the activities of the Anticorruption Group, only revealed in practice the limited capacities of the Anticorruption Group – there is an acute need for such groups in many places, in topical spheres, groups, which are assigned specific problems and findings of possible corrupt acts (in spheres like communications, central heating provision, water provision, and other services).


3.

The study of individual specific cases, and the reaction to them, allows some more conclusions. To this end, case studies make it possible to formulate some more general principles.

Initially, the cases of corruption, included in the legal analysis, considered by the Anticorruption Pressure Group, were forwarded to the competent Prosecutor’s Offices, that is, the institutions, assigned by virtue of the Penal Code as competent to investigate a certain crime. Practice shows that some regional and district Prosecutor’s Offices, to which the Group addressed articles about corruption, simply did not react to the written warnings of the Group.

A missing reaction is indicative by itself. It shows unambiguously that it is up to the individual regional or district Prosecutor’s Office whether it will react or not in such cases. This result deserves special attention, as far as prosecution is – by definition of the operative management – a “self-sufficient system”. According to Art. 112 of the Law on Judicial Power (LJP), “every prosecutor is subordinated to the respective higher-ranking one, and all of them are subordinated to the Chief Prosecutor” (and to nobody else). Further back (I.2.), the report describes the special status of prosecution in the Bulgarian judicial system. Control on prosecution can be exercised only by prosecution itself, from top down.

Thus, the Anticorruption Pressure Group faced a real problem, related to the practical refusal of the prosecution to react, using the existing legal possibility for reaction. The legal possibility is guaranteed in Art. 119 (1) (3) of LJP, which says that, in the implementation of the fu8nctions, stipulated by law, the prosecutor can “assign certain institutions, if data are available of criminal or illegal acts, to carry out investigation or audit, within a definite period of time, and provide the prosecutor with their conclusions, and, if needed, all materials”.

The way out of this situation was provided in a paradoxical way, using one of the specificities of prosecution, usually interpreted as a negative feature – a high degree of hierarchization (I.2.). Practically, the solution proved to be related to exactly that: control on prosecution can be exercised by the prosecution itself, from top down. And “the written orders of the respective above-ranking prosecutor are obligatory to his subordinate prosecutors” (Art. 116 (3) of LJP). Instead of addressing the signals to the competent Prosecutor’s Offices (regional, district), the way out proved to be addressing the signals to the Supreme Cassation Prosecution. From there on, the letters of the Anticorruption Pressure Group were distributed according to competence. And, as this distribution was done by a higher-ranking institution, the subordination principle of the system turned out to be a factor in support of ther adequate reaction of the lower-ranking prosecution institutions.

In the course of the project, it turned out that in spite of the many publications in different media, the prosecution had not referred to these cases of alleged corruption, widely covered by the press. Thus, for instance, the prosecution did not refer to the case, covered by Sega daily of 17th October 2001 (under the headline An Inspector Sacked From the Hygiene-Epidemiological Institute for Demanding a Bribe of BGN 600 From a Pharmacist).The case was one of the few, about which one could claim that were widely known. The case was documented with a videotape, produced by SKAT TV, and its broadcasting provoked a broad public debate in other TV channels (for example, in the popular programme Sincerely and Personally on bTV Channel). To the thousands of viewers, what was shown on the screen had the value of evidence of corrupt practice. Nevertheless, it was only after the report of the Anticorruption Pressure Group to the Supreme Cassation Prosecution, that Bourgas Regional Prosecutor’s Office took up some legal action. (In this case, too, the subordination principle proved a factor in support of the reaction of the respective Bourgas Regional Prosecutor’s Office.) To this date, Bourgas Regional Prosecutor’s Office, the case was assigned to, has not finished collecting evidence to work out an indictment, yet this is expected to happen in the near future.

The prosecution did not refer to the cases of corruption in children’s institutions, widely covered in the media, of which the most typical was the one of financial offence and maltreatment of children at Home for Mentally Handicapped Children “Nadezhda” in the village of Turnava. The findings of facts and the stories of witnesses were given in detail in Monitor and Republika dailies. The case was discussed by state institutions, parliamentary committees and ministers, yet the prosecution did not take up any legal action before it was approached by the Anticorruption Pressure Group. (And again it happened after an order issued by the Supreme Cassation Prosecution to the competent prosecution institution to take up legal action.)

We should not pass in silence the fact that the competent Regional Prosecutor’s Office did not find any grounds for charges of crime, and issuing a decree, refused to initiate penal proceedings. The analysis of the decree, however, reveals that the prosecution has not carried out a serious investigation. It has not collected evidence of committed, or non-committed, numerous facts of maltreating minors. Not a single legal action has been taken up to collect evidence about the allegations in the media of favouring by the head of the Home.

The experience of the Anticorruption Pressure Group in these, as well as in other, cases, as well as the analysis of the proceeding actions, taken up by the prosecution concerning the articles, referred to by the Group, give grounds for a series of conclusions.

Above all, prosecution, both in the above-described cases and a number of others – including cases, addressed to Supreme Cassation Prosecution, does not use often enough all its legal power and resources to collect evidence of the alleged offences of corruption. The prosecution does not refer often enough to media publications. It does not seem likely that the prosecution is willing to use this resource to the full. This particularly concerns the regional Prosecutor’s Offices, which are competent to look into offences, committed by persons of lower rank in the system of the state or municipal administration or other budget institutions. Thus for instance, following a number of media articles, sent by the Group, and which describe corrupt acts, committed by customs officers of different positions in the state hierarchy, the prosecution issued a decree for terminating the penal proceedings, due to lack of evidence. (On the grounds that the alleged person has not been given an administrative punishment, or that the person is not any longer in the job, as a result of terminating his work contract, despite the fact that by the time of the alleged offence the person was in office.

The conclusion about the reluctance of the prosecution to fulfill its constitutional duties (“The prosecution observes the abiding of law, and indicts persons, who have committed offence...”, Art. 127 of the Constitution) may sound an arbitrary and biased allegation. Yet there are certain grounds for this statement – suffice is it to mention the selective self-reference of the prosecution. The lack of self-reference can be explained with two motives – lack of information and judgment. The above-described cases, however, disprove both potential motives. We cannot assume lack of information when considering cases, widely covered in the media, attracting exceptional public attention. As for eventual judgment against self-reference, the case of the videotape, broadcasted by SKAT TV, should unambiguously counter such assumption. If we assume the hypothesis that a judgment is made of lack of “enough evidence”, then we have to assume that the prosecution is not always in the clear what the corrupt practices are about, particularly if it is a matter of abuse of authority or a public resource that has been let to private management.

In short, the assessment brings to the conclusion that there is refusal to exercise rights. (The prosecution has the right to self-reference. It can apply self-reference, it can also refuse to.) The study of the possible motivation for a refusal to exercise rights leaves the framework of this text – the motives could be numerous, some of them are probably rather arbitrary. In strictly legal aspect, the above allegation is unprovable – there is no text in the law, which obliges the prosecution to self-refer to media publications, there are no legally regulated procedures for such activity, respectively, on a systematic principle. (Nor is there the needed funding, staffing, communication, equipment, etc. for the implementation of such activities.)

Within the thus shaped format: guaranteed rights to self-reference, which are not regulated as an obligation, the objective reasons for not exercising these rights (related to the low administrative capacity, reluctance, or impossibility to self-refer, etc. should be stated explicitly. As it is the conditions of these reasons, that make possible a partnership of a public organization. And the reference of the Anticorruption Pressure Group to the prosecution leads to visible results – real activities of the prosecution.

Hence the second conclusion: in spite of the criticism to the prosecution, concerning the not often enough self-reference to media publications, the activities of the Anticorruption Pressure Group have the properties of pressure, bringing about real change in the reaction of the prosecution. This conclusion does not only justify the activities of the Anticorruption Pressure Group, but it is also encouraging, concerning the prospects of similar initiatives of pressuring the prosecution to actually exercise its authority. Like we mentioned above, the prosecution does not yield to pressure from the outside, only to pressure within the system itself. Besides, the category “pressure” used freely in this text, and in the stylistics of the public sector, is not quite appropriate in this case. It contradicts in principle to the explicit stipulation of Art. 13 of LJP that the prosecutors, while executing their functions, are “independent and only obey the law”; it also contradicts the text of Art. 117 (2) of the Constitution, to the same end).

Third. Simple correctness and critical attitude to realities prompt the explanation of an important detail in the accusations of the prosecution of refusing to exercise its rights. Apart from the above-mentioned objective motives, concerning the function of the prosecution itself (like inadequate administrative capacity, insufficient funding, etc.), there is another essential characteristic element. It concerns the extremely low quality of the signals, offered by the media. From the point of view of the prosecution (and not only of the prosecution), the media speak about corrupt practices in such a general way, that looking for facts and evidence in the published articles proves an inefficient waste of time. The very work of the Group under this project demonstrates the extremely low parameters of concreteness in reference to facts and data. From the point of view of the official obligations of the prosecution, “enough data” (in terms of the penal legislation) can be found with difficulty, even in the cases of allegations and accusations of corrupt practices. The results of the media monitoring under the project unequivocally confirm this conclusion, elaborately justified in Appendix 1. That is, after the logic of the prosecution, “talking about corruption” in the media is so superficial, that the media turn into a thoroughly negligible source of self-reference. This logic has its solid grounds in the very behaviour of the media. From such a point of view, it is quite understandable that the purely professional attitude of the prosecution to the media information is one of disregard: this information is justly considered inadequate, incorrect, superficial, unobjective, manipulated, unprofessional. The media themselves are responsible for their notoriety as a source of information.

The presentation of the problem heavily reminds of a vicious circle. It is within this context, however, that the actual function and the value of the activities of the Anticorruption Pressure Group can be seen. The Group offers the proper mechanism, in which from the general flow of insignificant information about corruption (“inadequate, incorrect, superficial…”, etc.) one can extract concrete cases, deserving professional attention. It is the Group, which can function as a mediator “reconciling” to the public benefit both the low professional quality of the media articles, and the understandable reluctance of the prosecution to spare time and human resources for the “nonsense in the press” (to use the words of a prosecutor). And bring about practical results, which at the background of the existing situation in the media, and in the prosecution, would be impossible.

The fourth conclusion follows logically from the above-described practice of “trial and error experience”. The experience of using the hierarchized structure of the prosecution shows that there are real possibilities of using an organizational construction, which is systematically and severely criticized in the Bulgarian public space as being inefficient. The question is about using the hierarchized structure aiming at the highest ranks. By virtue of the subordination principle, this provides better capacities for efficient work, as it offers higher guarantees for reaction of the lower-ranking Prosecutor’s Offices.

The conclusions about the communication with the prosecution would be incomplete and one-sided, if they do not incorporate the considerable achievement of the Anticorruption Pressure Group in establishing a new type of relations with the prosecution. Actually, from this point of view, the whole project could be divided into two stages with considerably different results.

During the first stage (May 2001 – November 2001), the Anticorruption Pressure Group, as a result of the monitoring on the national print media and topical electronic media, approached the competent prosecution institutions with articles describing corrupt acts. The regional and district Prosecutor’s Offices, among which Plovdiv District Prosecutor’s Office, Bourgas Regional Prosecutor’s Office, and Plovdiv Regional Prosecutor’s Office, did not respond to the reports of the Group about cases of corruption, and to the inquiries about violations of procedure deadlines on cases, which had attracted a lot of public attention. The Group was not informed whether legal proceedings had followed the reports about corruption. During this period, the Anticorruption Pressure Group received a response only by Sofia City Prosecutor’s Office and by the Supreme Cassation Prosecution. The lack of interest of the approached regional and district Prosecutor’s Offices in the efforts of the Group to stimulate legal proceedings to look into the corrupt practices, covered in the media, threatened the very idea of the project as a whole. This was the reason why the leader of the project requested a meeting with representatives of the Supreme Cassation Prosecution.

On November 14th, 2001, there was a meeting of the leader of the project with Mr. Petar Petkov, head of the Department “Organized Crime and Corruption, and Mr. Nikolai Markov, a prosecutor at the Supreme Cassation Prosecution. At the meeting, the two prosecutors were informed about the aims of the project; concrete mechanisms of cooperation and better interaction were also discussed.

An agreement was reached at the meeting that the most efficient model of communication would be to send the notification letters straight to the Supreme Cassation Prosecution (SCP). The advantages of this procedure were discussed: SCP is obliged to forward the letters to the competent Prosecutor’s Office, and in this way, SCP itself is in a position to exercise control.

On April 1st, 2002, a second meeting was held with representatives of the Supreme Cassation Prosecution, Mr. Radi Todorov and Ms Mariyana Marinova. The topic of discussion was the way in which SCP would inform the Group about the proceedings, initiated by the competent Prosecutor’s Offices in relation to the materials sent by the Group. Another topic of discussion were the cases in which the competent Prosecutor’s Offices had issued a decree refusing to initiate preliminary proceedings, as well as the decrees for terminating the proceedings (motivated with the circumstances that the accused person did not have the possibility to commit any more corrupt acts, due to the fact that he/she had been dismissed from their job). The representatives of SCP committed themselves to examine particularly those cases.

After these two meetings with representatives of the Supreme Cassation Prosecution, the project practically entered its second stage. Now the contacts with the prosecution had become far more successful, as the highest-ranking institution, SCP, informed the Group about the legal proceedings, undertaken by the competent Prosecutor’s Offices, on the cases, the Group had sent materials about.

We should admit that the commitments on behalf of the Supreme Cassation Prosecution were an essential contribution to the success at this stage. Without exaggerating the importance of this fact, we could come to the conclusion that the Supreme Cassation Prosecution are ready to cooperate, which was proved in practice with the considerable facilitation of the communication and the improved feedback on the signals, sent by the Anticorruption Pressure Group.

This result is considerable, at the background of the above description of the prosecution as a whole – a united, highly hierarchized system, deeply conservative, and traditionally closed to external interference in its work. It is a structure that has so far remained closed to partnership with the civil sector.

Only after we have taken this conclusion into account, could we consider the defects (in communication, behaviour, etc.). They are not of minor importance.

We should point out that especially in relation to cases of alleged corruption at state level senior officials (signals in the media about alleged corruption, committed by members of the government or acting heads of state agencies and their deputies and senior officials), the Anticorruption Pressure Group receives no information from the Supreme Cassation Prosecution about at what stage the inquest is. For instance, the prosecution has not responded to the materials, sent by the Group, containing allegations of abuse of the Chaierman of the National Assembly, Prof. Ognyan Gerdjikov as an assignee in bankruptcy at Agrobusinessbank, Plovdiv. It is not clear how the preliminary proceedings have been developing, about which the press informs that is at the level of inquest. That is, there are serious grounds for the conclusion that the prosecution could be suspected to be applying a different approach in cases concerning persons of senior political and governmental positions. (Suspicions of such character are often articulated in the media, and provide a basic topic in the debate about the efficiency of the Bulgarian judicial system as a whole, and the judicial reform in particular.)

Secondly, the analysis of the letters, sent to the Group every month by the Supreme Cassation Prosecution (concerning the activities, which have been taken up following the reports of the Group) reveals weaknesses in the pre-court phase of the penal proceedings. For example, there is a violation in not keeping to proceedings’ deadlines, stipulated in the Penal Code, concerning preliminary proceedings. Since the beginning of the project, there has not been a single indictment in any of the concerned cases. Probably, in the case of the HEI – Bourgas official, who demanded a bribe, the prosecution has collected evidence of committed offence, yet so far no indictment has been submitted to court.

(For a more detailed presentation of the results of the project in the legal format, see Appendix 2. The Appendix also includes data and analysis of the articles, enclosed in the letters to the prosecution.)

3. Anticorruption Pressure Group – decisions and activities

Under the project, a group was set up of six members – authoritative people from the non-governmental sector and the media of high public reputation and with clear commitments in combating corruption. The main sphere of tasks of the Anticorruption Pressure Group were the activities and the decisions on the methodology of the media monitoring, on the selection and evaluation of the cases, as well as on the sending of reports to the competent institutions.

The tasks before the Group required a combination of expert knowledge, experience in anticorruption initiatives, professional knowledge in the sphere of journalism, and basic judicial knowledge. The members of the Group:

Valery Roussanov – leader of the Group, member of the Coordination Council of Coalition 2000. An independent expert, Chairman of the Board of ACCESS-Sofia Foundation.

Vessela Tabakova – lecturer in journalism at Sofia University, associate professor. An active participant in the anticorruption projects of Coalition 2000. Authority in the circles of the Bulgarian journalism.

Yovo Nikolov – a journalist for Kapital weekly. An author of investigative journalism; with experience in covering criminal issues.

Yonko Grozev – a lawyer, a member of Bulgarian Helsinki Committee. An authority in the non-governmental circles.

Roumyana Chervenkova – a journalist with experience at the Bulgarian National Radio, Radio Free Europe, and Dnevnik daily, with experience in investigative journalism.

Yassen Boyadjiev – a journalist with experience at the Bulgarian National Radio and Radio Free Europe. Programme Director of Inforadio.

The number of the members of the Group and its composition should answer certain basic organizational requirements in principle – the number should not be too big – to allow expedience; to allow mutual replacement in cases of incomplete membership, etc. Besides, following the logic of the project, the Anticorruption Pressure Group should function as a collective expert-initiating body. This actually suggests the obligation of the Group to take decisions by consensus . The obligation is not explicitly formulated for formalizing decision-making procedures seem counterproductive to the aims of the project, related to a civil initiative of such kind. Though not explicitly formulated, the consensus principle should be anyway considered the leading principle in the work of a representative body for combating corruption. On the other hand, this implies serious commitment of the chairman, whose responsibility in this case is to provide the consensus decision-making in a group of people with different experience, opinions, and approaches. This aspect of the work of the Group can be estimated as a success, as not at a single stage of the work of the Group, not on any question of principle, has the consensus principle been ignored, nor has it been substituted for the voting principle, nor has the Group been divided, nor has it been challenged as a basic principle in the work of the Group.

The Group has its regular monthly meetings to discuss the reports, prepared by the legal consultant, the letters to the Prosecutor’s Office, to PIFCA, and the letters concerning the Law on Access to Public Information. The Anticorruption Pressure Group takes decisions on questions like: which articles to forward to the prosecution, on which cases to demand information about the course of pre-court proceedings, which cases to go on following in the media, or to collect additional information by the experts of the project, or to assign a journalistic investigation.

Each one of the cases in the report is discussed separately, and, as a result of a collective judgment, a decision is taken whether it should be sent, or not, to the prosecuting authorities. An indirect indicator of the quality of the decisions taken, is the fact that out of the total number of 88 articles, forwarded to the Prosecutor’s Office and to the Public Internal Financial Control Agency, 74 articles resulted in initiating preliminary inquest and preliminary proceedings. (That is, the articles served as notifying the prosecuting and the financial institutions, so that they take up legal action.)

In the course of the project, it became clear that the Group was supposed to be able to take decisions beyond the initially planned ones. In the concrete case, the Group further developed the aims of the project as a whole (see II.2.2.). The conclusion can be formulated as a possibility for the Group to decide on issues of common competence under the project, more particularly on widening its scope, and adapting its aims to the changes, which have occurred in the meantime, to the new circumstances. This is in principle a requirement to the management of a project by a collective body, and the project Anticorruption Pressure Group was not formulated in exactly this way. Besides, the arising tasks of competence before the Group could not have been foreseen during the working out and application of such a project. The reaction to “Kassabova” case can be given as an example.

“Kassabova” case concerns suspicions of corruption in the admission of students to Bourgas secondary schools. In a letter to the Ministry of Education and Science of 27th June 2000, parents claimed that in the admission of chronically ill students to Bourgas secondary language schools and technical schools, doctors had been bribed into certifying fake diagnoses. Concrete examples were given. The Ministry of Education and Science carried out an investigation, and came up with a statement in a protocol of 18th July 2000 that a number of considerable violations of legislative and other regulating acts had been done, concerning the admission of chronically ill students. Illegal admission of students to secondary schools was revealed, as well as a number of offences, committed by doctors – faking medical certificates. The Minister of Education, in a letter of 26th July 2000, approached the Minister of Healthcare, claiming that in the Bourgas case there was evidence of corruption. As a result, there followed an investigation, carried out by the Ministry of Healthcare, finding gross offences. On the concrete allegations of malfeasance, faking of documents, fraud, bribes, etc., in relation to this case, described in the article Corruption in Bulgarian Education, published in Kompas daily on 19th September 2000 by the journalist Katya Kassabova, an investigation was assigned by the economic police, which has not so far finished. Up to this moment, it is not clear what kind of action the prosecution has undertaken: whether it has checked the facts, revealed in Kassabova’s article: allegations of corruption – bribes, malfeasance, faking documents, providing “enough data”, according to the Penal Code. The case, however, gained popularity with the fact that the author of the article was convicted by Bougas Regional Court, following slander litigation, filed by school inspectors (who had been accused of corruption). The conviction is at present appealed at the second instance.

The Anticorruption Pressure Group joined the public debate on the case (alongside with the Bulgarian Media Coalition and the Bulgarian Helsinki Committee) as a collective body of the project, and in essence as a public-expert association. The case showed that such a group should be ready for action in an activist, human rights protection aspect, despite the narrower format, in which the existence of the Group had been presumed.

In general, the work of the Group, as a collective body, can be defined as successful. What is more, the discussions within the Group suggest that it could easily develop into a think-tank on anticorruption issues: anticorruption legislation and its practical application, the behaviour of the media in combating corruption, working out strategies for development of anticorruption projects, and cross-cutting projects (the relationship between the authorities and the public sector), as well as analytical functions. This conclusion was supported by highly specialized discussions on journalistic investigation issues; the Anticorruption Pressure Group obviously has the potential for activities and public initiative.

4. Investigative journalism

In the well-developed democratic countries, investigative journalism is, as a rule, a serious instrument for public control, encouraged publicly and professionally as highly specialized work of undisputed public significance. In the process of working out the project, investigative journalism pinned serious hopes to attract the media to the community of anticorruption public agents.

According to these preliminary expectations, the project planned to finance journalistic investigation (after a project, submitted in advance) in two groups:

1. On a topic, assigned by the Anticorruption Pressure Group, or further investigation on allegations of corruption, which have already been revealed in the media;

2. New journalistic articles about corruption;

As a result, the following journalistic investigations were published under the project:

1. In 168 Hours weekly, 8-14 February 2002, The Assignee in Bankruptcy at Varna Shipbuilding Plant Handed Over to the Prosecution, written by Iglika Goranova;

2. In 168 Hours weekly, 15-21 February 2002, Hotel, Restaurant, and Water-Slide for $400, written by Daniella Teofanova and Svetlana Batalova;

3. In 168 Hours weekly, 22-28 February 2002, The Assignee in Bankruptcy Handed Over to the Prosecutor for a Second Time?, written by Iglika Goranova.

In the process of implementation of the project, the initial expectations underwent certain corrections, and, as a whole, the problems of the anticorruption investigative journalism turned out to be too complicated and contradictory to use it in its shape and commitment, expected while preparing the project.

Most of the undertaken initiatives so far (including within the framework of Coalition 2000), include, as an indispensable element, media monitoring. The reason for this is the assumption that the media provide broad publicity to the signals of corruption. This element is traditionally considered essential in combating corruption in societies in transition, at the background of the general tendency in the state apparatus to work “in the dark”, to refuse information, and to provide understandable resistance to public interference into “inter-institutional” issues.

However, these observations already revealed serious defects in the justification of most articles on the issues of corruption, and on issues of crime, in general. There are already grounds for the categorical conclusion that in the sphere of investigative journalism: 1. there is a lack of practical experience among a considerable part of the journalists, committed to this activity; 2. there is a lack of legal knowledge among the journalists; 3. there is a lack of serious enough argumentation (if any at all) in the publications on issues of crime; 4. superficial exposition of the facts, leading more often to speculations, rather than analysis, building up cause-effect relations or convincing hypotheses; 5. a tendency to politization, which is capable of distorting the direction and the logic of investigative journalism, and even the objectiveness of the journalist’s work; 6. a strong tendency to sensational reporting – tolerated, even encouraged, by the editorial policy of many publications. (We have to point out that even the journalistic investigations under the project were not free from the above-mentioned defects. Obviously, in this case it is a question of systematic defects in practising investigative journalism in the Bulgarian media in general.)

In the course of the project implementation, for instance, we found out that there are very few investigative journalism articles. Usually the press reveals information about corrupt acts in publicist style: the information, as a rule, comes from the investigating institutions, that is, the offence has been found, and is awaiting proof. It is clear that the authors of these articles use revision acts and prosecutors’ decrees, and publish them without quoting the source of their information (or simply mention about the end of the text that the prosecution or the financial institutions are carrying out an investigation).

In a big number of the cases, this play with the reader aims at hiding the fact that the media merely follow the events. Thus the reader can hardly get oriented which exactly law-protecting organ has undertaken an investigation, and remains inadequately informed about the case. Besides, in many cases, the reader is under the impression that the revealed information is the result of a journalist investigation, conducted according to the practice and the principles of the genre, whereas actually it is a question of information received directly from the investigating or law-enforcing institutions. This, as a whole, makes many of the texts prejudiced and tendentious.

Often cases, on which inquest has been assigned (already protracted), are described by the authors as newly-revealed cases of corruption. This element distorts and hampers the work on the project itself, as journalistic publications remain the initial material to reveal corruption. Thus in the course of the process, it turns out that some of the articles, which the Anticorruption Pressure Group has sent to the prosecution, have already been worked upon.

What is more important is the fact that the defects of the Bulgarian investigative journalism influence the public attitudes. The dissatisfaction with the slow juridical system has been growing in the public sphere. More and more citizens tend to accept a restriction on their civil rights and freedoms, thus increasing the authority of the repressive institutions. Substituting investigative journalism for political journalism in many print and electronic media has objectively strengthened those attitudes in the society. The appeals and demands for quick verdicts are not responsibly motivated enough, as such platforms are related to the erroneous idea that a “quick verdict” is synonymous to quick and just jurisdiction. On the other hand, the high level of crime in the country, and the acute public sensitivity allow the media easily to formulate such appeals and demands, and the accusations of the judicial system of being slow (well grounded in general), turn into a media fashion.

We should admit that in the course of the project, the Anticorruption Pressure Group came across publications, which proved to be provoked by private interests of affected, or dismissed, managers or employees. Due to serious doubts in the objectivity of some articles, the Group entrusted ACCESS-Sofia Foundation with carrying out checks on the data, and it proved that some of the facts were exaggerated, even distorted.

(The conclusions, which followed the work with investigating journalists on the project, deserve special attention. It definitely makes sense to plan funds on mechanisms to improve the professional potential of the Bulgarian journalism. To this end, for example, in May 2001, ACCESS-Sofia Foundation organized a seminar on investigative journalism with the participation of representatives of the national and local press. At the seminar, leading Bulgarian investigative journalists shared their experience; basic principles and rules for conducting journalistic investigations were formulated. It is a good idea to organize a set of training seminars, as well as competitions (on articles or journalists), among the journalistic staff on the issues of investigative journalism. The topics could be outlined in advance by a body like the Anticorruption Pressure Group. Such efforts deserve investment in human resources and activities, yet considerations in this direction are not directly related to the project, and here we only mark a potential area of efforts, promising long-term results.)

We should also admit that the contacts of the Anticorruption Pressure Group revealed strange lack of interest of journalists and editors in the possibility to work on corruption issues. Interest remained low despite the announced competition for investigative articles, notwithstanding the expectations of active participation in the offered possibility for realization of journalists.

In this situation, the Anticorruption Pressure Group decided to assign the writing of investigative articles to a group of collaborators, aside from the competitions, and the journalists who had applied for them. To this end, several people were selected with experience in investigative journalism and analyses (political, economic, criminal, etc.). The conclusion in this case was that there is the real possibility to set up a team of investigative experts from different fields, and free-lance journalists, who can carry out investigations, specially assigned by the Group on priority topics, outlined within the Group. Such a pattern of work can use the resource of investigative journalists, who could facilitate the compilation of data and information to the purposes of future investigation, and support the official approaching the prosecution. In this way one of the prejudices, within the circles of the prosecutors, could be fought back – that the media are not, and cannot be, a reliable source of “enough grounds” to take up legal action.

Basically, there is more than one opinion on the principles of investigative journalism. No doubt, journalism cannot substitute the investigating institutions; the scope, methods and the sources of investigative journalism are determined by the editorial policy and the individual capacities of the particular journalist. Besides, the media take into account the consequences of publishing unconfirmed or inadequate information, from the point of view of the concerned parties filing lawsuits against the media. This fear should not be underestimated, though it does not always take a leading place in the editorial policy of the different media. The risk of publishing such a kind of articles (with allegations of corruption) is that the affected persons or institutions react with libel actions. The judicial practice on this issue is rather argumentative, the “power” of the media, however, is in the refined means, they have at their disposal, of insinuation of conclusions about corruption. As a rule, the media do not tend to risk a lawsuit, if they do not have enough evidence of their allegations. In the ordinary cases, however, such evidence is usually missing. Proving corruption is, in principle, very difficult, and articulating vague allegations proves quite easy. As a result of the combination of factors and motives, comes the tendency of the media to use vague insinuations, blurred phrases, and allegations formulated “in general”. This type of talking about corruption is widely spread in Bulgaria: it allows articulating publicly allegations like “Ivan Kostov’s cabinet has been the most corrupt one in the last 12 years”, without any risk for the author of these allegations (e.g. sociologist Kuncho Stoichev, leaders of BSP, etc.) of whatever sanction.5
5. Media covering of the project

To achieve maximum public effect of the project, press-conferences were planned, to introduce to the public the work and the results of the project. The aim was to attract public attention and support for the work of the Anticorruption Pressure Group, and to inform the public about the accomplishments at each of the stages of its implementation.

The press-conferences, to introduce the activities of the Anticorruption Pressure Group, informed the journalists about the aims and objectives of the project, as well as about the means for its implementation. As part of the publicity activities under the project, interviews with Valery Roussanov, Dessislava Bankova, Vessela Tabakova, and Yovo Nikolov were broadcasted on the Bulgarian National Television, Darik Radio, and Radio Express. The project was covered by the press, Radio Net, the Bulgarian Telegraph Agency, etc.

The media coverage of the results of the project revealed the strong media addiction to sensational reporting. According to the initial concept, the publicity activities were to support the aims of the project, introducing to the public sphere a more serious, more responsible, and more committed approach in the general attitude to the corruption and anticorruption issues. The aim was only partially achieved. In media reporting, journalists are interested in news and expect findings (that is, the findings of the Anticorruption Pressure Group), and whether there are convicted persons (a problem of the judicial system). These attitudes hampered the presenting of the project as a civil effort, as a successful act of cooperation between media, non-governmental organizations and state authorities.

If there are no findings and convicted persons, the media tend to interpret the results of the project as another series of “talking about corruption”, as a rule, not entering into the logic of the project itself.

Another significant aspect of the problem of the media coverage is related to the fact that the media are strongly interested in the practical results of the work under the project, in the sense of real activities of the law-enforcing institutions. For understandable reasons, this interest focuses on the preliminary inquest, carried out by these institutions, following the signals of the Group. It is exactly on this question, however, that there are explicit legislative acts: the Penal Code unconditionally disallows “making public the fact that preliminary inquest has been initiated” (Art. 191 (4)). That is, the media interest was not possible to gratify completely by listing articles, which were followed by initiating preliminary inquest.

The legal grounds for such an interdict are elaborately motivated, and fully correspond to the fundamental legal principle of “innocent until proven guilty”. In practice, however, it proved that it was not possible to provide publicity for exactly the details, which could justify the meaning of the project Anticorruption Pressure Group.

III. CONCLUSIONS, EVALUATION, PROSPECTS

We have all the reasons to assert that the project Anticorruption Pressure Group accomplished its basic aims. In the narrowest interpretation, the prosecution was approached in reference to committed offences of corruption, with allegations in articles, published in the Bulgarian print and electronic media.

The formal report about the 15 months should include the general results: following 57 articles, sent by the Group, legal proceedings were initiated: on 2 of the cases preliminary proceedings were launched; on 19 cases preliminary inquest was initiated; on 5 of the cases waivers were issued to start preliminary proceedings and the cases were terminated; on 7 of the cases it was found that there were pending and protracted inquests. (Appendix 2 concretizes the results of the legal format with details in figures, dates, competent prosecutor’s offices, and verdicts).

The formal report on the project along the separate formats, however, should not replace the analysis, the estimations and the ideas, which arose in the course of the project, and in relation to different aspects of its implementation. The text above has formulated different conclusions from the various aspects of the implemented activities, and about the problems at different levels. Below, we are going to sum up some more general conclusions about the basic formats in the work under the project.

On the general format of the project:

1. The method of approaching the prosecution and other state institutions with reference of corruption, using the media as a prime source, is functioning and productive. It is a form of public control on the law-enforcing institutions – something, which is a very rare practice in the accomplishments of public control in Bulgaria. Due to the above-described characteristic features of the judicial system in Bulgaria, any form of public control on it is already a success

At the same time, the project as a whole can be interpreted also as a form of partnership between a civil group and a structure of the judicial (state) authority. Crosscutting partnership in Bulgaria is a familiar, yet not particularly developed, practice, often criticized. In many cases, the partnership between the non-governmental sector and the state is distorted with motives of redistribution of financial resources, and not to the public benefit.6 As under this project no financial resources are redistributed, the example is unique also concerning the crosscutting partnership in Bulgaria.

2. The activities of the Anticorruption Pressure Group have the nature of successful pressure on the prosecution, bringing about real change in the reaction of this institution. (Despite the preconditioned hostile attitude of the prosecution to outside pressure.) This conclusion fully justifies the significance of the activities of the Anticorruption Pressure Group, and provides serious reasons for the experience of this project to be used in similar initiatives in future. Studying in detail the experience of the Group would be very useful for similar projects in future, and the details in the present text can prove a source of serious practical lessons – both for donors and for project applicants – in future.

3. A project of this type should be evaluated in comparing experience with results. Conclusions in this field can be made only on the basis of empirical approach – through evaluation of trials and errors, as far as an attempt cannot be evaluated before it has been undertaken. In this sense, the project abounds in concrete examples and concrete situations, demanding concrete and specific solutions for each case. The acquired experience can serve in future for solutions by analogy of other civil groups. (For example, in a country district, where the experience of the Anticorruption Pressure Group can be applied at a local level, as there already exists some positive practice under this project.)

4. A project of this type – with outlined anticipated variables – is expected to evolve in the process of its implementation. A 100% guarantee of the envisaged results cannot be expected, especially in cases when the project depends on other structures or institutions (in this case, the prosecution). The adaptation of the project to changes, which have occurred in the meantime, and the working out of an adequate reaction to these changes, are part of the success (or failure) evaluation criteria – to the same extent as the accomplished results serve as a criterion.

To enjoy such a possibility, however, the project should allow for freedom of flexible reaction in the management of the project. The Anticorruption Pressure Group illustrates the principles of this flexible reaction, particularly taking into account the existence of a collective body under the project.

5. The elaborate and careful examination of the cases of corruption, covered in the media, allow the assertion that serious findings and successful public control on a variety of activities (like the concession contracts) are possible only by means of special organization, and on certain projects, by means of specific methods. The media are certainly not in a position to exercise adequate and elaborate control, as it involves systematic monitoring and organizational efforts. (For example, concerning the above-mentioned concession contract for cleaning services in Sofia, the Group analyzed the practical means of going round the law and non-commitment to the concluded contracts. The justified suspicions of corruption, however, could be proved only by applying a large-scale mechanism of control and checking.)

The activities under the project Anticorruption Pressure Group revealed in practice not only the significance of the existence of the Group, but also the limited capacities of the Group, at the background of the large-scale potential for combating corruption at different levels, in different locations, concerning different institutions, and in different topical fields. The work of the Group revealed an enormous amount of unused capacities and fields for exercising anticorruption control.

6. The project allows certain conclusions in comparison with some older results. ACCESS-Sofia Foundation has experience in projects on public control. Comparing the project Parameters and Practices of Public Control in Bulgaria of 1996-19977, we can categorically claim that within the institutions “subjected to public control”, there has certainly been some positive change and readiness for cooperation. (The current project offers the examples of the Supreme Cassation Prosecution and Sofia Municipality.) The change should not be overestimated; however, it is a fact. The concrete parameters of this change should be estimated objectively, as the public control, as practices and precedents, should in principle make use of the achieved results, so that they are extended in future. The breakthrough, accomplished by the Anticorruption Pressure Group, is one such precedent. This breakthrough should be kept up and extended through other projects, to make the input efforts, time, and human resources, worthwhile.

7. To the outside observer, the efficiency of the project may seem insufficient. The data in figures in the above text can be interpreted in this way (a small number of the initial material on the project leads to actual activities of the prosecution). Here we should take into account the pioneering efforts of the project – such efforts have been made for the first time and comparison is impossible even only because of this. Yet in comparative aspect, we could point out that the nine-member governmental committee for combating corruption, chaired by the Minister of Justice, Mr. Anton Stankov, himself, has not sent the Prosecutor’s Office a single signal about corruption, although until September 30th 2002, they received 81 signals about offence. (According to a document, issued by the Press-Office of the Chief Prosecutor on October 10th, 2002.)

On the media format:

1. The professional aptitude and reaction of the media for a partnership in such a project is still extremely low.

The high sensitivity of the media to the issues of corruption is a fact. Yet the media interest is, as a rule, focused on superficial issues, sensational coverage, looking for the news – with a demonstrative lack of analytical approach and understanding of the value of what has been done in combating corruption. The media coverage of the results of the project revealed the already detected features (addiction to sensation, politization, etc.).

The media coverage of corruption is not responsible enough, there is no readiness to check the exposed facts and data, there is an abundance of suspicions and speculations. (A typical example is the inability, or unwillingness, of the media to make use of the Law on Access to Public Information in the process of looking for documents and data; this accusation of the media has enough reasons, as the Anticorruption Pressure Group itself did not receive such documents on a concrete case of public interest.)

2. The Bulgarian investigative journalism is more an element of wishful thinking, rather than really existing professional practice. The investigative journalism, as a media action, is of professional (as well as in terms of public significance) low quality, and utterly unsatisfactory in terms of concrete results. There are serious defects in the reasoning of most of the articles on corruption issues. The basic defects are related to the lack of practical journalist experience, lack of enough positive models, deficit of legal knowledge, strong elements of speculation, sensation, politization at the expense of objectivity. The editorial policy of many media encourages speculation, sensation-seeking, and politization. The checks on some cases reveals that a lot of the exposed facts are exaggerated and even distorted.

A detailed justification of this conclusion can be found in the text. Appendix 1 also offers a series of negative conclusions about the Bulgarian investigative journalism, and about the quality of the Bulgarian journalism as a whole, which here do not need to be repeated. The described media features not only hamper the activities on a project like the present one (for example, on many of the cases, about which the Anticorruption Pressure Group sent articles, the prosecution had already initiated proceedings), but is also dangerous at the level of public opinion.

With this behaviour, the media do not do not much cooperate in clarifying the issue of corruption to the society, nor do they give a hand to increase the efficiency in combating it. They contribute to deepening the public resentment at “the existence of corruption as such” – as an abstract suggestion. As a concrete suggestion, however, the media deepened the public resentment at the judicial system; they stimulate the emergence of tendencies in favour of rash solutions of questions of principle, like penal legislation, “a firm hand” and “chaos, which needs to be turned to order”, by means of forceful methods, included.

3. There are serious symptoms of deformation of the independence of the media with increasing suspicions about the dependence of the editorial policy on group and corporative interests. Corruption and manipulation have not left the media unharmed. (Part of these prejudices and dependences are a public secret.) The partnership with the media in future must take for granted the existence of risks and problems of this type.

On the legal format:

1. The analysis of the proceedings, initiated by the prosecution, in relation to the articles, forwarded by the Group, as well as the general impression of the communication with the prosecution in reference to the project leads to the conclusion that the prosecution does not make use of the whole legislative resource to collect evidence of committed offences of corruption. This particularly refers to the regional and district Prosecutor’s Offices. (Remember the prosecution decrees for terminating penal proceedings with the motive, that a person, accused of corruption, has already been dismissed from his post.)

The prosecution does not make use of self-reference often enough after media publications. The reasons are elaborately commented above; they are not related to lack of knowledge, nor to concrete expert judgment by the prosecution itself. In its extreme variant, this conclusion may be presented as unwillingness of the prosecution to fulfill its constitutional duties for the protection of the rule of law. In a more moderate variant, this conclusion can be formulated as considerable discrepancy between the estimation of the public significance of certain acts with allegedly corruption character. That is, a discrepancy between the judgment of the civil society (the media, the public opinion, expert publications) and the judgment of the prosecution as an institution.

The conclusion should not be interpreted as a systematic, strategically planned, deliberate resistance of the prosecution to exercise its rights. We can certainly, however, talk about the existence of a real problem in exercising these rights, as far as the prosecution has the legal possibility to take action (to use the self-reference mechanism), yet does not do it often enough. There are some objective reasons, explained above. It is also a fact that the prosecution takes up action when approached by the Anticorruption Pressure Group: the prosecution responds, reacts, explains its activities, takes up legal action, etc.

2. A conclusion of exceptional importance in the Bulgarian conditions is the fact of established genuine partnership between a civil group and one of the most conservative institutions in Bulgaria. As it has become clear, even with this structure a common language can be found, its specific structural peculiarities can be used (hierarchization, subordination).
We should point out that part of the reactions of the prosecution (especially of the Supreme Cassation Prosecution) are serious, responsible, demonstrating the attitude of common aims in combating corruption.

3. The details of the project explicitly support the conclusion about the perspective approach, familiar in the functioning of totalitarian and highly bureaucratized societies – aiming at the highest-standing body. (Thus, the lower levels are skipped – those of the junior clerks, of the civil servant, who does not want, and does not dare take a decision, who can hide behind a higher-standing instance.) The concrete example is related to addressing the problems, concerned in the project, to the Supreme Cassation Prosecution – that is, to the higher level of competence and power, where the political dimensions of cooperation with a civil organization and the danger, arising from a refusal to cooperate are visible. (Problems, which can be successfully ignored at a lower level of authority.)

4. The project revealed certain defects in the work of the prosecution. There are reasons to assume some political elements in the work of the prosecution. As the systematic silence at media signals about alleged corruption, committed by persons in high administrative positions implies, there are reasons for the prosecution to be suspected in applying different measures in cases concerning person in high political and governmental positions. The project revealed weaknesses in the pre-court phase of the penal proceedings (violations of the procedure deadlines, stipulated in the Penal Code, concerning the preliminary proceedings).

5. Each future project in the sphere of public control on the prosecution, or anticorruption efforts with the participation of the law-enforcing system, should take into account the strong inertness of the system as a whole. Carrying out checks, reaction to signals, even answers to letters take weeks, even months. ACCESS-Sofia Foundation is still receiving answers to question, which were raised much earlier, as once set into motion, the system works along the so-called “channeled order”. Once started, such movement often gives results within unpredictable period of time. For example, the prosecution is regulated by procedures – no doubt bureaucratized and clumsy, whose putting into motion needs a lot of efforts. Once put into motion, however, the inertia of the procedures brings benefits, and each such project should take this for granted. The project Anticorruption Pressure Group, in fact, started to be successful, meaning a systematic response of the prosecution, only about the end of the project period, thanks to long months of fruitless efforts in the direction of starting procedures.

A short-term project and short-term pressure have not much chances of changing the behaviour of highly inert systems like the judicial system, the state administration, etc. “The institutional protection” of the bureaucratized structures through administrative means – by heavy procedures, protraction, coordination, etc, is enough to sabotage and make useless short-term, single, and isolated attempts. (Even when it is not a question of deliberate resistance.) Experience shows that this conclusion is valid also in other fields of public efforts, like human rights protection activities, access to information, etc.

On the organizational format:

1. The project demonstrated that an organizational format with a collective body (the Anticorruption Pressure Group) is possible and functioning. The various organizational requirements and problems of the work in such format are described in the text, yet, as a whole, we can affirm that such a pattern is useful to all aspects of the project idea (collective expertise, decision-making, presenting the results, etc.). It is quite desirable that the principle of work in such format be the consensus one. The lost time and efforts in reaching consensus are an ignorable negative consequence at the background of the advantages of the existence of the Anticorruption Pressure Group as a united whole, with an unconditioned unity of the defended positions – both before other institutions (like the prosecution), and before the media and the society.

2. The project justifies the necessity for the Group to have relative project independence. This peculiarity proved necessary in solving problems outside the scope of the envisaged ones. In the general case of implementation of a project, the leader of the project could (and should) take the decisions alone, being the only one, who is responsible before the donor. Experience shows that it is very useful when the leader of a project can rely on the support of the team (expert, organizational, activist, etc.) in cases like further developing the aims of a project and adapting it to changes, which have occurred in the meantime, and to the new circumstances in the course of implementation.

Prospects:

1. The work of the Group on the project cannot only be described as successful. The Group has the potential to develop into a think-tank in a series of fields of practical application of anticorruption measures (legislation, and application of legislation; media analyses and evaluation of anticorruption initiatives; management of journalistic investigations; strategic planning of anticorruption activities, including crosscutting projects; analytical functions.) In proof of this proposition are the numerous and high quality discussions within the Group on issues of the Law on Access to Public Information, the Bill on Lobbying, the conflict of interests as a source of corruption, the shaped ideas about various anticorruption projects (for instance, to find out the degree of independence of the Bulgarian media). The capacities of such a group are certainly not exhausted with the commitments on this concrete project.

2 There are good prospects for training investigative journalism. In this field, there is a real necessity to take up action. The above-mentioned professional defects of the Bulgarian journalism can, and should, be corrected with the help of educational and training courses, where the little accumulated positive experience (knowledge, skills, know-how, practices) can be shared with broader journalistic circles. It is obvious that neither the guild itself, nor the trade unions, nor the journalism university faculties, nor isolated media can be financially and organizationally engaged in such an initiative. This activity should be taken over by non-governmental organizations, as for the moment there is no other type of organization, which can take up such a task, and it is urgent. The experience of ACCESS-Sofia Foundation in organizing training seminars seems encouraging and promising (at least, nothing else is offered as concrete ideas and practices). Such activities, combined with the publication of a manual or a set of practical rules for work, with setting up a prize (competition) for investigative journalism, etc., could raise the level of this specific professional sphere.

3 There are prospects for development also in the sphere of the implemented investigations by order of the Anticorruption Pressure Group, and not only by the media themselves. The agenda of the Bulgarian media is not always adequate enough, concerning the real needs of the society, and for that reason certain spheres of corruption may remain under the deep shade of scandals, intrigues, events, etc., or be ignored, according to the priorities of certain editorial policy. There is the real possibility to set up a team of investigative experts from different spheres, and free-lance journalists, who can carry out investigations, specially assigned by the Group on priority issues, determined by the Group. The results of this activity can serve both the media, and the investigating institutions. Such a pattern of work can use the resource of investigating journalists, who can facilitate the collection of data and information for the needs of a future investigation, and support the official approaching the prosecution. (At least, the documents for approaching will be made more precise: from the point of view of more precise pointing out the committed offence, of the offender, the infringed damage, of the evidence of committed offence, and of the legal qualification itself.)

4. The above suggestions do not mean that the work of the Anticorruption Pressure Group is an exhausted means. On the contrary, ACCESS-Sofia Foundation goes on accumulating information about prosecution proceedings and preliminary proceedings, as far as the started procedure, coordinated with the Supreme Cassation Prosecution, is highly inert, and the Foundation receives information about cases of months ago. The work of the Group can be effectively continued by extending the sphere of control on the lawful proceedings of prosecution cases, from the point of view of observing the procedure deadlines; cases are also protracted in the pre-court phase. (On many cases there has been preliminary examination, and the Group should go on monitoring the activities of the prosecution on them, as well as the process of the case entering court. On a number of other cases, there have been inquest proceedings – also violating the stipulated procedure deadlines. The Group may follow the pattern of monitoring the work of the prosecution in the pre-court phase of the process.)

IN LIEU OF CONCLUSION

A conclusion to such a text should not be formulated categorically, taking into account the nature of the issue of consideration. A project like Anticorruption Pressure Group has an open end – for future efforts by the public sector, the state authorities, the institutions, the political parties, etc.

The work of the public sector is to make use of the achievements, as practices and precedents, and make effective efforts in future for combating corruption. Its task so far is to react against the overhanging threat, formulated in one of Seneca’s aphorisms, “Deest remedii locus ubi, quae vitia fuerunt, mores fiunt” (There is no place for a remedy, where what was once considered vice, has turned into a custom.)

1 See Penal-Legal Aspects in Combating Corruption. Authors: Ass.Prof. Lazar Gruev, Boris Velchev. Published with the support of the US Agency for International Development. Centre for the Study of Democracy. Coalition 2000. S., 2000.


(www.online.bg/coalition2000/bg/publications/b7-text.html)


2 Boyadjiev G., Tzenkov E., Dobrev K. Corruption in 100 Answers. Civil Connection Foundation, Centre for the Study of Democracy. S., 2000, p.9.


3 Paati Ofosu Amaa, Raj Supramanien, Kishor Upreti, The Fight Against Corruption, The World Bank. (Translated into the Bulgarian, published for the World Bank by Kemilis – Co), S., 2000, p. 3.


4 Combating Corruption and Abuse in Public Administration, compiled by Petkova, I., Coalition 2000, Institute for Economic Policies. S., 2000, p. 5.


5 An indicative example for the assertions in this paragraph is the libel action, filed by the Russian businessman of dubious fame, Mr. Denis Ershov, against the UDF leader Ms Nadezhda Mikhailova. Ms Mikhailova publicly accused Ershov of dealing with “financial resources of unclear origin” trying to buy influence among the political elite. In November 2002, a body of Sofia Regional Court outlawed Ershov’s claim as groundless. “The motives of the court in favour of Mikhailova are that her action was not against the law, and she did not abuse the freedom of speech. To reveal “libel” both in the penal and civil lawsuits, it must be proven in unquestionable and categorical way that the action (in this case, Mikhailova’s statements) is offensive and humiliating, and that it affects the honour and dignity of the claimant. The court found that Mikhailova’s statements were not offensive” (Mediapool, 21st November 2002). Without questioning the motives of the court, we can point out what influence the court’s finding should have on “talking on the topic” in the public sphere. A public statement about a businessman that he dealt with financial resources of unclear origin, and that he tried to buy influence is not considered offensive; the use of such expressions is not considered an action humiliating the honour and dignity of the businessman; these expressions do not affect directly or indirectly the good name or the honour of the businessman.


6 Yanovski, R. Tretiyat sector v Bulgaria. Izvodi ot hronikata na razvitieto (1990-2002) [The Third Sector in Bulgaria. Conclusions from the Chronology of Development (1990-2002)]. Resource Centre Foundation. Apostrofi Publishing House, S., 2002


7 Grazhdanskiyat kontrol v Republika Bulgaria. Principi, parametric, praktiki. [Public Control in the Republic of Bulgaria. Principles, Parametres, Practices]. ACCESS-Sofia Association. Open Society Publishing House – Sofia, 1999





PAGE  
1

