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A. INTRODUCTION

It is a common fact that in a big city like Sofia sanitation should be kept up. Dust and all kinds of litter is accumulated on the streets, that is why it is imperative that they be properly and daily cleaned. Until 1998, cleaning services were a state monopoly. Sofia Municipality took care of this activity. After the Law of Municipal Property (LMP) was enacted, it was already possible to break the monopoly on these services – by means of granting concessions to private companies, both Bulgarian and foreign.

The penetration of private business into this kind of services is supposed to improve their quality to the benefit of the consumer. In a number of cases, however, this does not happen. What is more, the situation becomes even worse, compared to the times of the state monopoly. The citizens are often convinced that with the prices of services going up quality remains the same, if not worse.

Due to their strictly specific character (mainly because of difficulties in the control, the large-scale activities, and the ensured resources) these activities are among the most attractive spheres for flourishing corruption. Here are the basic factors for developing corrupt practices:

1. The conditions for a concession are not made public;

2. The quality, and even the quantity of the services, is difficult to estimate, and in cases like the cleaning services in a big city, the conditions of the services themselves are changed daily. (The estimation of the quality of a service, like manual or machine cleaning, for example, hours after it has been completed, is already easy to manipulate.)

3. Part of the services is related to current fast changing meteorological conditions, which additionally hampers control. (In the case of snow cleaning it is obvious.)

4. Last but not the least, the citizens are not in a position to influence the procedure itself, except through their complaints.

As a result, there are well-grounded suspicions about the activities of the companies-concessioners, suspicions of corruption, which have frequently drawn the attention of the media.

With the formal abiding the law, and given the present control mechanism of the municipal authorities on the quality, existent only on paper, the citizens’ dissatisfaction with the cleaning services in Sofia remains considerable. The media reveal concrete facts of uncollected garbage, uncleaned streets, and even whole districts.

The following analysis offers some answers to the question: Why do garbage-collection taxes go up every year and at the same time the capital city is so dirty?

B. NORMATIVE REGULATION OF CONCESSION IN BULGARIA

The state grants concessions to Bulgarian or foreign companies, at a definite price, on public property objects, as stipulated in the law, that is, objects over which the state has sovereign rights, or objects, on which the state grants a permission for carrying out certain activities, by law a state monopoly.

Municipalities grant concessions on objects, which are public municipal property, or on activities, related to the public municipal property, which are carried out by municipalities, intended to satisfy permanent needs of municipal importance.

Concessions, as a rule, pursue economic interests. Concessions are a means of attracting investment, including foreign investment. Through concession contracts, on the one hand, the management of state-owned objects and activities is granted to the private business and subjected to the rules of market economy, and on the other, the state, or the municipalities, respectively, has the right to monitor the management of the objects and activities under the concession.

The specificity of this type of contracts is that not only the object, but also a big part of the rights and obligations are strictly regulated by normative acts: the Constitution of the Republic of Bulgaria, the Law of Concessions, the Rules for Application of the Law on Concessions, the Law of Municipal Property, the Rules for Application of the Law of Municipal Property, regulatory acts of the respective municipal councils, the Law on Privatization and Post-Privatization Control. That is why, a concession contract functions at two levels: legal-administrative, involving the procedures preceding signing the contract (proposal for concession granting, passing a decision for granting a concession by the respective state institution, and organizing an auction or competition for singling out a company-concessioner), and legal-civil, involving the signing a contract with compulsory (normatively determined) elements in its contents.

By the definition, given in the Law of Municipal Property (LMP), published in State Gazette, issue 23 of 12th March 1996, “concession” means also granting a permission for carrying out certain activities by municipalities – up-keeping streets, squares, parks and gardens, cleaning services in towns and villages, and garbage processing (art. 67, par. 1 and art.70, par. 1, sec.  4 and 5). However, it becomes evident that these activities are actually public procurement, as the municipality pays with budget money for this kind of services. In the Public Procurement Act (PPA) of 19991, the activities of garbage processing, cleaning, laying out and other public utilities are declared to be within the framework of public procurement – art. 3, par. 1, sec. “r” of PPA. The legislative act is correct as far as concession contracts pursue economic interests. A concessioner (a private entrepreneur) is obliged to pay the concession-granter (the state or a municipality) a certain price for the concession. As it were, however, with the above-mentioned cleaning services, the situation is the other way round: the concession-granter, the municipality, pays budget money to the concessioner. Cleaning services are to be properly considered within the framework of public procurement.

It is not clear what were the motives of the legislator (the National Assembly) to deviate from the stipulation of art. 3, par. 1, sec. “r” of the Public Procurement Act in the regulation of sec. 6, par. 2 of the transitional provisions of the same act. There is obviously a gap in the act, what is more, a legalized one. Section 6 reads that the open procedures for concession granting on cleaning services, started before the Law of Municipal Property came into force, are to be accomplished in compliance with so far existent laws. In other words, in these cases, it is not the Public Procurement Act that is applied, but a law that has been revoked, according to which cleaning services are demonopolized, and granted in concessions. This legislative act is incorrect and unadvisable, as it evades the law, concerning the open but not yet completed concession-granting procedures on cleaning services. (They should have been suspended and started anew, in compliance with the new law.)

The cleaning services in Sofia are all granted in concessions. Therefore, for the purposes of the project, we should survey the operating normative regulations, more specifically, the Law of Municipal Property, which regulates concessions.

C. CONCESSION GRANTING PRCEDURES ON CLEANING SERVICES ON THE TERRITORY OF SOFIA MUNICIPALIT

C.1. The preparation 

The Law of Municipal Property (LMP) and the Rules for its application, which came into force in 1996, make it possible municipal monopoly activities to be granted in concessions, and thus be ruled by market mechanisms. The normative regulations on municipal concessions until 1996 were scarce. With the law, the legislator decided to grant a wide range of prerogatives to the local self-government institutions concerning municipal concessions, delegating his prerogatives on the questions, unregulated by the law, about the arrangement and conditions for organizing a competition or auction for singling out a concessioner to the Municipal Council. The Municipal Council is to determine the rules by a decree, in compliance with art. 24, par. 1 of the Rules for Application of the Law of Municipal Property (LMP). By their legal nature, the municipal councils’ decrees, adopted by virtue of art. 24, par. 1 of LMP, in relation to art. 8 of the Law on Normative Acts and art. 22, par 1 of the Law on Local Self-Government and Local Administration (LLSGLA), are normative acts, which for the first time regulate questions of local importance, unregulated by law.

On 20th December 1996, Sofia Municipal Council adopted Resolution No. 7: to organize a competition for granting a concession on the cleaning services in part of the territory of Sofia Municipality within 45 days after the Concessions Act was passed by Sofia Municipal Council. This means that by the time of taking a decision on granting a concession, Sofia Municipal Council exercised its prerogatives in conditions of missing normative basis, which is to regulate precisely the order and conditions for granting concessions.
In fact, the Law of Municipal Property stipulates that the order for granting concessions includes a resolution of a municipal council for granting a concession. (It has to be adopted by the majority of the total number of councilors.) But before reaching such a resolution, it is necessary to carry out so-called “preparatory activities”. They are the first stage of the process of opening a procedure for granting a concession. These activities, as well as all other questions concerning the order and conditions for organizing a competition or auction for singling out a concessioner, unregulated in LMP, are to be regulated by the municipal council, in compliance with art. 24, par. 1 of the Rules for Application of the Law of Municipal Property.

The first stage of the process of opening a procedure for granting a concession includes formulating and submitting a proposal, and is essential, both in principle, and as procedure. That is why, the Law on Concessions (LC), the Rules for Application of the Law on Concessions, respectively, regulates in detail on whose initiative such a procedure can be started, who is to organize and fund the working out of a proposal for granting a concession, and what this proposal should include. The proposal is to be motivated, and to include legal, financial-economic, social and environmental analyses of the concession. The Rules for Application of the Law of Concessions, chapter two (“Proposal for granting a concession”) the legislator has defined in details the contents of each of the analyses. Their professional preparation is essential, as they justify the necessity of a concession, defines the framework of the concession contract, the basic rights and obligations of the sides, the term of the contract, the concession cost, guarantees for carrying out the contracts, the conditions of the competition or auction documentation, respectively, as well as the expected economic, environmental, social and other results of the concession.

On the one hand, by 20th December 1996, the normative regulation in the Law of Municipal Property concerning municipal concessions is scarce – it did not specify what the proposal should include and who is entitled to put it forward. On the other hand, Sofia Municipal Council had not passed an act on concessions to fill in the gaps in the law and its rules for application. Act No. 7 of 20th December 1996 of Sofia Municipal Council concerning organizing a competition for granting a concession on cleaning services in the districts Lyulin, Ovcha Koupel, Vitosha, and part of Triaditsa in the territory of Sofia Municipality was passed on the grounds of a report by Krassimir Arsov, a municipal councilor. The report literally reproduces art. 71 and 72 of the Law of Municipal Property of 1996 (that is, the points on which the Municipal Council should vote and take a decision). The report includes a decision on granting a concession, the object, singling out the concessioner after a competition, the deposit for participation in the competition, the guarantees for implementation of the contracted obligations, and the other requirements concerning the specificity of the concession (e.g. candidate-concessioners should have garbage-transportation equipment and garbage containers).2
The report was motivated neither concerning the necessity of granting a concession on cleaning services, nor the decision for organizing a competition or auction, nor the term of the concession, the deposit, and the guarantees. The report did not touch at all on the question of the price of the concession contract. The proposal for granting a concession was not accompanied by any analyses or other documents of profound research or argumentation concerning the necessity of a concession on the cleaning services. It was not clear why the proposal was for granting a concession in the districts of Lyulin, Ovcha Koupel, Vitosha, and part of Triaditsa, and not in other districts. It was not pointed out, and it was not clear: 1. the motivation for the proposal, and on what grounds the decision was for organizing a competition, and not an auction; 2. what was the economic feasibility of the concession; 3. what were the aims and objectives of the concession; 4. how the municipal interests would be guaranteed.

It is absolutely unacceptable that Sofia Municipal Council should pass an act on granting a concession on cleaning services after a proposal, which is not accompanied by solid documentation proving the necessity and advisability of the concession, as well as by proposals for real guarantees for the municipal interests.
The grounds for the above statement are in the already described framework. The aim of concessions and public procurement is to improve the quality of administrative services, breaking the state monopoly, and subjecting services to the rules of the market economy. Cleaning activities are an administrative service (satisfying the social needs of the population of local importance). The population pay taxes on these services, and they have to be provided by the municipal administration. That is why, the state, the municipality, respectively, as a local self-government institution, has to exercise control both on the conditions for granting a concession – through objective criteria for long-term evaluation of the proposed projects, and on the quality of the services provided by the concessioner. All these questions have to be decided by means of legal, financial-economic, social, and other analyses. The need of the latter is not a question of procedural whims.

Mr. Arsov’s report, however, was not accompanied by such analyses to motivate Act No. 7 of 20th December 1996 on granting a concession on the cleaning services in some districts of Sofia. Nor was there a normative act, which was to regulate the order and conditions for organizing a competition or auction (Sofia Municipal Council had not adopted the needed normative regulation). The first stage of the administrative procedure for granting municipal concessions was dismissed. As a result, Sofia Municipal Council took a thoroughly inappropriate and ungrounded decision. This decision created conditions both for corrupt activities, and conclusion of an unsatisfactory concession contract with Sofia Municipality, which actually happened.

C.2. The first competition: Wolf 96 Ltd. concession for the districts Lyulin, Ovcha Koupel, Vitosha and part of Triaditsa in Sofia.

The Concessions Act was adopted by Sofia Municipal Council as Resolution No. 1 of 3rd March 1997, and, in compliance with Resolution No. 7 of 20th December 1996 of Sofia Municipal Council, a competition for a concessioner was announced.

On the grounds of a report by the Deputy Mayor of Sofia Municipality (we add that the document should have been called “report of the commission responsible for the competition” – see art. 28 of the Concessions Act of Sofia Municipal Council), with Resolution No. 3, sec. 4 on Protocol No. 35 of 10th November 1997, the commission’s decision was confirmed, and Wolf 96 Ltd. was announced to have won the competition.

The following conclusions can be drawn from the contents of the Protocol (of 2nd October 1997) of the commission in charge with organizing a competition for granting a concession, in which Wolf 96 Ltd. was announced a winner:

Five companies have submitted their offers for the competition: ART STROY Ltd., Wolf 96 Ltd., BKS Lyulin Ltd., LYUBEX Ltd. and Reflex Export-Import Ltd. After the hearing of the participants in the competition, ART STROY Ltd. gave up further participation. Of the remaining four offers of the candidate-concessioners, the commission short listed two (as “most appropriate”): BKS Lyulin Ltd. and Wolf 96 Ltd. Why the commission made this choice, it is not clear. (In the protocol, the commission is obliged to motivate its rejection of the other two offers of the companies- participants in the competition. This was not done.) Besides, the commission evaluated the proposals of the candidates along criteria with no weight, that is, with no clear regulation of evaluation, which, on the other hand, gives a possibility for ultimately subjective attitude in the evaluation process, predetermining the outcome of the selection of the candidate-concessioner.

Competition conditions always have criteria and method of evaluation of the offers, no matter what kind of competition it is: granting a concession, renting, etc. (This is a rule, stipulated in art. 16, par. 1, sec. 3 of the Concession Act of Sofia Municipal Council.) The criteria and method of evaluation have to be announced in advance. Besides, they have to be precise and clear. This is necessary, so that the participants are given the chance to focus their proposals on the criteria bringing them the biggest number of points (according to the system of evaluation). On the other hand, the aim is to set up an objective system of evaluation by the evaluating commissions and provide free and fair competition of the participants. The rules for evaluating in a competition demand clear criteria of comparison, of objective estimation. In practice, in the organization of a competition or auction, the basic criterion is one (the so-called “weightiest criterion”) giving 50-60% of the total evaluation of the offers. This is most often the price of the offer.

The competition documentation, however, states neither the method of evaluation, nor are some of the criteria clearly defined.

Concerning the most expensive activity (garbage transportation), the announced criteria are not objective enough. Two criteria are pointed out: “price of weekly garbage transportation” and “average frequency of transportation”. However, at the time of granting the concession on the cleaning services, as well as now, the price of garbage transportation is clearly related to the rate frequency, that is, the more often garbage is collected, the higher the price of the offer. The average weekly or monthly price always depends on the frequency of garbage transportation. In this case, it is either a question of one and the same criterion, or, at least, overlapping of the two criteria.

This evaluation may seem excessively theorized. In practice, however, the overlapping of the two criteria makes it possible that the one is interpreted through the other. The concrete result can be illustrated by a letter from the company Wolf 96 of 4th June 1998 entitled Motivation of the change of frequency in the offer. The best way of introducing this letter is the original, as the only thing that becomes clear out of this jumbled text is that in its proposal, the company has offered “frequency of summer street cleaning, which cannot be accomplished within the framework of the current budget”. This “discovery” of the concessioner immediately after signing the concession contract, allowed the company, unilaterally, to formulate the conclusion “Given the current circumstances, street washing will be carried out on request by Sofia Municipality, Department of Ecology, Urbanization and Cleaning, depending on the possibilities for payment of this service.” If the criteria “frequency” and “price” were completely independent, and this was stated clearly in the contract, the company would offer less frequent service for the lower payment, a fact that the company discovered after signing the contract. Now the company informs that the “street washing” service will not be carried out at all… (In this case, the concessioner has its lawful rights – the company refuses to wash streets, as, obviously, will not be paid for the service. The Municipal Councilors, however, approved of a contract, which allows one of the services not to be carried out at all, so that the other services are carried out).

The criterion “household garbage containers” is not correct either. The evaluation is on the grounds of “total volume of the containers in cubic metres”. In this case, however, it is not a matter of global volumes (say, cargo ships), but of specific activity in various city conditions. Garbage containers come basically in two types: one, of the so-called “bobar” (garbage containers, placed in districts of high building), which also come in two types depending on their volume, and the so-called “meva” (the smaller garbage containers – of 120 and 240 l, placed in districts of lower building). The criterion “total volume of the containers in cubic metres” should have been according to: (a) type of construction – residential or industrial to the date of granting the concession; (b) planned new construction in the districts, where cleaning services are granted as concession, and (c) the actually necessary type of garbage containers, not only their total volume. (What is the use if the company has garbage bins with the total volume of 1,000 l of the “meva” type, if what is needed is 1,000 l of garbage containers of the “bobar” type?)

One of the reasons why Sofia Municipality worked out thoroughly unsatisfactory and unprofessional competition criteria is in the fact that the first stage, the preparation, of the granting concession procedure is missing. In practice, it is mostly the team of experts, who have prepared all the necessary analyses that work out the competition criteria and the method of evaluation.

Another, extremely important, deficiency in the competition conditions is the missing price of the concession.

On 4th June 1998, Wolf 96 Ltd., already a concessioner, sent a letter to Sofia Municipality concerning the implementation of the concession contract. The letter explained the following: as the competition conditions had not specified in advance the budget framework for 1998, the company, so as to keep the contracted conditions on garbage collection, had to reduce the amount of summer street cleaning. It proved that practically the competition had been announced with no price. The formulation along this criterion was: “in the framework of the municipal budget provided for this activity”, with no mention of the budget framework for cleaning services in concrete figures – not even for 1998. This is absolutely unacceptable, and is one of the gravest defects in the procedure of concession granting.

This defect alone makes the procedure unlawful. Imperative rules are violated: with the resolution to start a concession granting procedure, the Municipal Council is obliged to vote on the kind, amount and manner of payment for the concession (art. 9. par. 1 of the Concession Act). A basic principle in the law is violated. One of the basic components of the concession contracts is the price. It has to be specified in advance by the sides in concrete figures, or to be negotiated by the time of concluding the contract. That is, there has to be a certain basis, on which the sides should be able to specify the final price. Concerning concession contracts, this is of crucial importance, as the freedom of the contract is, as a rule, limited: the Municipal Council, in its resolution to start a concession granting procedure, specifies the price of the concession in advance.

Having evaluated the offers of the companies-competitors, the evaluating commission came to the conclusion that all of them exceeded the budget, provided by Sofia Municipality by that time for cleaning services. That is, none of the competitors offered a satisfactory price, from the point of view of the financial capacity of the municipality. But that was only a too natural result of the fact that the price was never mentioned in the competition conditions. The candidate-concessioners had no basis, on which to form the prices in their offers, and logically enough, their prices proved unaffordable, as regards the municipal budget provisions for cleaning services.

Given the circumstances, not taking into account the violations of the law in the procedure, no fewer than two questions are left without an answer:

1. Having found that none of the prices, offered by the competitors, were acceptable for Sofia Municipality, why wasn’t a second round of the competition organized: only on the price of the concession? That would not have led to violation of the procedure rules.

2. Why, after the evaluation commission had singled out a winner at obviously unfavourable to the Municipality terms, concerning the price, later the Municipal Council voted on, and confirmed, the decision of the same commission by a resolution? The procedure rules allow the Municipal Council several alternative solutions concerning the choice of the commission: to confirm the choice; to announce a new competition; to replace the members of the commission keeping the conditions of the competition; to close the competition procedure without singling out a winner. It is certainly not obligatory that a concession granting procedure end at any cost with a choice of a candidate-concessioner. Another decision could have been taken – in the interest of the municipality.

Practically, the decision of Sofia Municipal Council does not protect the municipal economic interests; it is more that the decision favours the private-corporate interests of the concessioners.

Comparing the concrete offers of the candidate-concessioners BKS Lyulin Ltd. and Wolf 96 Ltd. (reported in the protocol and short listed by the commission as best corresponding to the competition conditions), one cannot but come to the conclusion that the choice of the commission announcing Wolf 96 Ltd. a winner is rather dubious. By no means can it be considered objective.

Comparing the capacities of the two companies along every single criterion of evaluating the offers, the following curious picture is revealed.

· On the criterion “experience in cleaning activities”, the commission limited its conclusion to the statement that both companies had experience in the activities. However, facts show that beyond question the experience of BKS Lyulin Ltd. was incomparably greater than that of the other competitor Wolf 96 Ltd. It is enough to remind that the main activity of the so-called “public services companies” (BKS), as economic enterprises at the municipalities, was cleaning, garbage collection, planting, and the like. BKS Lyulin (in 1997 it turned into Ltd. with municipal property) had been carrying out these activities for many years. If these criteria had any weight, BKS Lyulin would have got much higher estimation along the experience indicator. The company has been involved in cleaning services activities for many years, despite the change in its institutional form, management and capital.

Whereas, the one-year professional experience of Wolf 96 Ltd., registered in 1996, is only too dubious, having in mind that before the Law of Municipal Property came into force (1996), the cleaning activities were carried out by the municipal Public Services Companies (BKS) and other municipal firms.

· On the criterion of the costliest service, (“price of weekly garbage transportation”) the prices, offered by BKS Lyulin, were lower. On the one hand, they offered more frequent garbage collection per week, on the other, the end price of this service is lower. If these estimations had had any weight, along this criterion BKS Lyulin Ltd. should have got more points.

· On the criterion “winter street cleaning” Wolf 96 Ltd. gave a better price.

· As far as the criterion “summer street cleaning” is concerned, the commission did not enter any comments or offers of the candidates on the prices in the protocol. This part of the candidates’ offers should have been studies in detail, as the Municipality pays for the summer street cleaning, which is an indispensable part of the offer. The missing information about the offers of the candidates on the prices on this important criterion, makes it impossible to decide which is the better offer concerning the end price of the concession.

· The next criterion – “availability of garbage containers”: BKS Lyulin Ltd. had the necessary containers. Wolf 96 Ltd. did not have the necessary number of containers, but declared that in case it won the competition and signed a contract, within 45 days the company would provide the needed number. On this point, the offer of BKS Lyulin Ltd. should have got a higher estimation again. The fact that Wolf 96 Ltd. declared readiness to provide the needed number of containers within 45 days from signing the concession contract is only a promise. The criterion reads “availability of garbage containers”.

· Along the criterion “availability of needed equipment” the conclusion was that neither of the companies had enough available equipment. BKS Lyulin Ltd. enclosed a framework agreement with Moto Pfohe for providing the necessary equipment if a concession contract was concluded. Wolf 96 Ltd. declared their readiness to purchase the equipment from Germany within 45 days from concluding the contract. The difference between the two offers is considerable: on the one hand, there was a framework agreement, on the other – only a declaration. The commission, however, gave a higher estimation to the offer of Wolf 96 Ltd., as their available equipment was of better quality.

· Along the criterion “urbanization activities” BKS Lyulin Ltd. put forward a concrete investment programme. Nothing was mentioned about Wolf 96 Ltd. on this question – enough grounds to assume that this part of the offer of Wolf 96 Ltd. was incomplete or missing.

· Along the criterion “environmental winter cleaning” the situation is the same, Wolf 96 Ltd. again declared their intentions to provide high quality equipment.

The main conclusion, comparing the offers, is that the most important (the weightiest) criterion to the commission was the readiness of the companies for investment in equipment, as well as availability of such equipment to the date of application for the competition. In their motivation, the commission emphasized the fact that if the available equipment was old, the expenses for maintenance and materials would be considerable higher than for new modern equipment, and this would raise the cost price of the service. The statement, as it is, is correct. However, nowhere in the motivation of the commission was there a word about the price of the concession. And it should have been the leading criterion.

The purpose of a concession in principle is to reduce municipal expenditure and at the same time improve the quality of the service. The obvious ignoring the price of a concession as a criterion in selecting a concessioner makes the concession as such, as well as the competition, absolutely pointless. This gives grounds for serious suspicions that the competition was precooked, organized to be “won” by a previously chosen company, in this case Wolf 96 Ltd.

As far as the criterion of availability of equipment and the maintenance expenses of the companies is concerned, it could only be a guarantee for the main purpose of the concession (decreasing the expenses and raising the quality of the service) and is a question of company policy and management. The main criterion for evaluation of the offers should be the lower price of the concession, as well as the respective guarantees for the quality of its implementation.

Besides, in case the main criteria in evaluating the offers of the candidate-concessioners were availability of modern equipment and a declaration of investment intentions, then the whole investment programme of Wolf 96 Ltd. should have been described in detail in the concession contract. First, as an obligation of the concessioner. Second, in terms of deadlines. And third, as a sum total of real guarantees for fulfilling the concessioner’s obligations. In the concluded contract with Wolf 96 Ltd., however, there is no clause obliging the concessioner to invest in new equipment. The only obligation, concerning investments, is to provide garbage containers, as declared in the offer. A guarantee for the fulfillment of this obligation, as well as the main object of the contract was a ridiculous amount of five thousand BG levs, or breaking the contract. With thus concluded contract, the investment in new, and modern equipment remains a good intention of the concessioner. How, when, and whether this intention will ever be realized, depends only on the good will of the concessioner. There is no binding legal mechanism to make the concessioner to fulfill the promises in his offer.

Conclusion. The first competition for granting a concession on cleaning services in the districts Lyulin, Ovcha Kupel, Vitosha and part of Triaditsa in 1997 was organized on extremely vague criteria concerning the price of the concession and the method of evaluating the offers of the competitors. Even if the conclusions of the competition commission were taken for granted that the offers of Wolf 96 Ltd. and BKS Lyulin Ltd. were considerably better than those of the other competitors, the selection is still questionable. If the evaluation had been objective and unbiased, preference should have been given to BKS Lyulin Ltd. There are serious grounds to conclude that the company – winner was systematically and purposefully favoured.

C.3. The second competition

The concession of Wolf 96 Ltd. on cleaning services in Mladost Housing Estate

In Act No. 3, par. 1 of 10th November 1997, Sofia Municipal Council affirmed the selection of the competition commission, and announced that Wolf 96 Ltd. was the winner in the competition for a concession on the cleaning services in the districts Lyulin, Ovcha Kupel, Vitosha and part of Triaditsa in the territory of Sofia Municipality. In the same Act, sec. 4, Sofia Municipal Council voted in favour of starting a new concession granting procedure on the cleaning services in Mladost Housing Estate: “on the same object and conditions specified in Act No. 7 of 20th December 1996. However, the report of the Deputy Mayor of Sofia Municipality, Mr. Boris Spirov, on the basis of which Act No. 3 was voted and passed, contains only a proposal for a decision to select a concessioner after affirmation of the choice of the competition commission. In this way Wolf 96 Ltd. was affirmed as the winner in the competition. There was no proposal for starting a new concession granting procedure in the report. So it remains unclear on what proposal Sofia Municipal Council voted on and adopted par. 4 of the same Act for starting a new procedure for granting a concession on the cleaning services in the district of Mladost.

No matter who made the proposal for starting a procedure, the thus used techniques for proposals and passing acts by Sofia Municipal Council is absolutely inadmissible? A number of procedure rules were violated.

By 10th November 1997, the Concessions Act was already a fact – it had been adopted by Sofia Municipal Council. The Act concerns in detail the conditions and rules for granting municipal concessions. If with granting the first concession, the municipal administration could justify their procedural steps with the lack of normative regulation, and claim they had proceeded in compliance with the law (the Law of Municipal Property), now with granting a concession on the cleaning services in Mladost, such claims and excuses were impossible. There already was normative regulation.

Granting a concession on the cleaning services in Mladost was an independent administrative proceeding, which means that first all the steps of the procedure had to be completed. In this case, the first, the preparatory, stage was skipped. (It is explained above why this stage is so important.) This is a grave violation of the procedure rules. The activities of the municipal administration from the preparatory stage to organizing a competition are clearly administrative. This means that the order of all activities, stipulated in the law, must be strictly observed. The omission of a single activity, no matter at what stage of the procedure, always leads to discrediting the administrative proceedings – no matter the outcome and the motives for the omission.

The Act of Sofia Municipal Council for granting a concession on the cleaning services in the district of Mladost is illegal. This is not only because the procedure rules were not observed, it is also the material law that was violated. According to art. 9, par. 1, sec. 4 of the Concessions Act, the Municipal Council, in their act, must determine the price of a concession and vote on it. In Act No. 3 of 10th November 1997, this obligation of the Municipal Council was not observed, and this is a grave violation of the material law. Next to this, it was clear from the report of the commission for the selection of a concessioner in the first competition, that the price offers of all competitors had exceeded the means of the municipal budget meant for these services. Having this in mind, it was absolutely inadmissible that when the second concession on cleaning services entered the agenda, this basic question was not put forward for discussion and voting by Sofia Municipal Council.

The fact that there was only one candidate (Wolf 96 Ltd.) for the concession on the cleaning services in the district of Mladost, raises additional suspicions about the lawfulness and transparency of the activities of the municipal administration. It is evident from the reports about the already organized competitions for cleaning services concessions that in all of them there was more than one competitor (they were mostly the former public services municipal organizations of Sofia Municipality, that had turned into companies with Sofia Municipality as one of the shareholders). With such active participation of candidates in the preceding competitions, it seems thoroughly unexplainable that for the district of Mladost there was only candidate-concessioner, and that it should be Wolf 96 Ltd., the company that had won the first competition. From the report, on the basis of which the competition commission announced that Wolf 96 Ltd. won the concession granting competition for the district of Mladost, it becomes clear that Wolf 96 Ltd. had been engaged with the cleaning services in the same district on the grounds of a contract with the district municipality. This fact gives matter for reflection as it is not easy to find competition logic in the fact that there is only competitor in the competition for granting a concession on the cleaning services in the district of Mladost, and that it should be the company, which had been doing these services in the region.

The commission found that the offered prices are comparable to the prices of the cleaning services activities in the four districts served by Wolf 96 Ltd. on the first concession contract (signed on 1st April 1998). Yet two months after signing the first concession contract in 1998, Wolf 96 Ltd. sent a letter, dated 4th June 1998, to Sofia Municipality to inform that the concession prices, agreed upon in the contract, exceeded the municipal budget for cleaning services. Therefore, in order to observe the agreements concerning garbage collection, the amount of summer street cleaning had to be reduced. Under the circumstances – and the thus agreed prices – the contract was obviously unfavorable to Sofia Municipality. As the Municipal Councilors should have already known that the “comparable” prices of the candidate-concessioner would actually lead to reducing the amount of summer street cleaning – this had already happened with the first concession contract.

The competition for cleaning services concession in the district of Mladost took place on 19th January 1999 that is almost a year after concluding the first concession contract. The period was long enough to notice the weak points in the contract and its implementation, which is to help Sofia Municipality improve the conditions in the contracts for the coming concessions of this type. In this case, however, not only were the conditions in the new contract not better, concerning the obligatory contents, not only were no conclusions drawn from the first contract, but also another contract was concluded at the background of proven economic inexpedience: increasing the expenses of Sofia Municipality on the cleaning services, and at the same time reducing the volume of services concerning the cleaning of the capital city.

In conclusion, both concession contracts on cleaning services signed with the company Wolf 96 Ltd. on the basis of illegitimate decisions of Sofia Municipal Council: violation of the administrative-procedural rules and violation of the material law. With a view to the above, it is obvious that the municipal administration had acted “in the dark”, at a total lack of transparency and clarity in its activities. This is a fact concerning the decisions for starting concession granting procedure on cleaning services, as well as the organization of the competitions and the selection of a concessioner. The result is: extremely unfavourable contracts to Sofia Municipality, increasing the “garbage” tax for the citizens of the capital city, and yearly worsening the quality of the agreed cleaning services.

D. 4. The competition won by Chistota-Sofia Ltd. and Ditz Ltd.

With both competitions, that led to concluding contracts with Chistota-Sofia Ltd. and Ditz Ltd. there were attempts to create an illusion that the procedure on granting concessions was observed.

Act No. 45 of 9th March 1998, a result of the vote of Sofia Municipal Council on organizing competitions for granting concessions on the cleaning services in the districts that had not yet been covered, was on the basis of a proposal by Mr. Krassimir Arsov. (Obviously none of the Municipal Councilors was alarmed by the fact that Mr. Arsov was not only a Municipal Councilor, but also the Executive Director of the biggest municipal company for cleaning services – the very Chistota-Sofia, which took part in the competition. His role was obviously by no means interpreted as an element of a conflict of interests…)

In Mr. Arsov’s proposal, as headings, there are the expressions “legal analysis”, “financial-economic analysis”, etc. These analyses are compulsory under art. 4 of the Concessions Act. The main problem is that the contents of the prepared “analyses” is too irrelevant, they do not observe the requirements of the law.

A precise financial-economic analysis is of crucial importance, as it has to include the justification of the concession granting. On the basis of this analysis, the following conditions are determined: the term of the concession, the annual expenditures, the preliminary evaluation, and the proposal for the kind, amount and way of payment of the concession price, the minimal obligatory investment programme year by year concerning the implementation of the concession, etc.

Mr. Arsov’s “financial-economic analysis” is actually something like a draft account of the needed investments in garbage-collection equipment for each of the districts, considered separately. The plan has no economic footing. It is not clear on the basis of what data the draft account has been worked out. The analysis does not refer at all to the questions in the above paragraph, there is no justification for any of them. This analysis was neither worked out professionally, nor was it prepared by an authorized person. With the other “analyses” the situation is the same.

(If all analyses had been professionally prepared, according to the normative requirements, it would have been out of the question to be confronted with situations like concluding concession contracts to the total amount of BGN 70 mil, while the municipal budget for 1998 was BGN 39.60 mil and for 1999 – BGN 27.35 mil. Not a single sensible explanation could there be given for deciding on such a price.)

The procedure of the organization of the two competitions is beneath criticism as regards its legitimacy:

1) According to protocol No. 1 of 5th July 1999, the members of the commission with the right to vote were five, and another two had the right to a deliberative vote. Yet, according to art 11, par. 1 of the Concessions Act, the Mayor of Sofia appoints a commission of seven: one chairperson and six members, each one of whom has the right to vote. Thus the procedure for organizing competitions was violated – from a legal-technical point of view.

2) It was not clear – either in the announcement in the State Gazette, or the protocols of the commission – that the competitions would be organized under the conditions of art 20, par. 2 of the Concessions Act, that is, at stages. The outcome was a competition at stages, but the Municipal Council had not voted such a decision. And there should have been such a decision, in compliance with art. 9, par. 1, sec. 4 of the Concessions Act. The commission practically decided questions beyond its competence.

The competitions took place within four days. On 5 1999 the commission opened the envelopes containing data about the status of the companies-competitors, the filled in forms for the competition, and the declarations. The conclusion of the commission was that all applications corresponded the stipulations of the law, and all competitors are allowed to enter the competition. After that… the commission found incompleteness in the competition conditions and set up criteria for evaluation of the offers. What happened is absurd and at the same time illegal. As it turned out, the conditions and the criteria for evaluation of the offers of the candidate-concessioners were set up in the course of the competitions.

This is a gross violation of the law. The competition conditions are normatively set up in art. 16 of the Concessions Act and must include the following: the conditions, announced in the resolution of Sofia Municipal Council for starting concession granting procedure; minimal financial indicators; minimal offered price; minimal required investments, etc.; the method and criteria for evaluation of the offers, including the possibility for improving the offers when the competition takes place in stages; information about the financial, economic, technological, environmental and legal state of the object or activity, which is an object of the concession; a list of documents, which must be submitted by the candidates; other requirements, concerning the concrete purposes of the competition.

This was also a demonstration of complete disregard to the procedure requirements – more of a demonstration than ignorance. These activities showed the absolutely unprofessional and irresponsible attitude of the municipal administration to the procedures in granting concessions on the cleaning services. If all the documents (analyses) had been prepared, and all the activities of the preliminary stage of the concession granting procedure had been accomplished, there would not have been this violation of the law, there would not have been speculations about the method of evaluation and selection of concessioners.

This was also a gross distortion of the competition principle. The post-factum set-up criteria by the commission, as well as the weight of each one of the criteria were not only biased concerning the evaluation of the best offer. One could claim that the criteria were set up with a view to “selecting” an already chosen candidate-company.

Table No. 1 gives the criteria, and their weight, for evaluating the offers of the participants in the competition for concession granting on cleaning services, won by Chistota-Sofia Ltd.

	№
	CRITERIA FOR EVALUATION OF THE OFFERS
	CHISTOTA-ISKAR LTD.
	BKS LYULIN LTD.
	CHISTOTA-SOFIA LTD.

	1.
	Professional experience – 30%
	2,1
	1,5
	2,7

	2.
	Equipment (machines) – 30%
	1,2
	1,5
	2,1

	3.
	Financial conditions –20%
	0,72
	1,12
	1,6

	4.
	Vision about the concession –10%
	0,8
	0,8
	1,0

	5.
	Human resources -5%
	0,3
	0,3
	0,3

	6.
	Advantages of the offer –5%
	0,45
	0,45
	0,5

	7.
	General evaluation of the offer
	5,57
	5,67
	8,20


Table No. 1 (Excerpt from the competition documentation)

The criteria, and their weight, in the above table deserve an attentive study. Given the above criteria and evaluation, it is ridiculous that the price of the offer gets only 20% of the total points. This makes the basic purpose of a concession senseless. Let us repeat: the basic purpose of a concession is reducing the expenditures and improving the quality of services. The weight factor of the price of the offer should have been 50-60% of the total number of points in the evaluation scheme.

As regards the criterion “vision about the concession – obligatory observing the conditions set up in the competition documentation”, one can say that such a criterion never actually existed. If a company did not answer the requirements of the competition documentation, it would either not be admitted to the competition (on purely formal grounds), or it would not win the competition due to incompleteness of its offer. Following the same logic, there could be a criterion “Willingness to work” or “Compulsory registration in compliance with the Trade Law”.

The criterion “Human resources – personnel available” is likewise unnecessary. As a rule, it is included in the criterion “Professional experience”, or it makes sense if the concession, apart from the economic factors, also seeks a social effect (with a view to preserving or generating jobs). Thus formulated, the criterion means that the number of people employed at the company is a criterion for evaluating the quality of the offer.

(Let us clarify: the evaluation of Chistota-Sofia Ltd. is so high, that even if the weight factor of the price of the offer had been 40%, if the criterion “equipment (machines)” kept its 30%, and remove the unnecessary criteria, the best offer would have still been Chistota-Sofia Ltd. With the high evaluation of the company, it had been pre-determined as a favourite, however we try to “normalize” the weight of the criteria. Part of the explanation is probably associated with the fact that Municipal Councilor Arsov next to having put forward the proposal for starting concession granting procedure3, had for years been managing Chistota-Sofia Ltd., as Executive Director.4 Well it really does not seem possible that the Municipal Councilors turn down such a candidate…)

Like already mentioned above, in the same period, the second competition took place. The competitors are: BKS Mladost Ltd., BKS Vitosha Ltd., Zauba Ltd., and Ditz Ltd.:

	№
	CRITERIA FOR EVALUATION OF THE OFFERS
	BKS MLADOST LTD.
	BKS VITOSHA LTD.
	ZAUBA LTD.
	DITS LTD.

	1.
	Professional experience – 30%
	1,8
	2,1
	0,3
	2,4

	2.
	Equipment (machines) – 30%
	1,2
	1,5
	1,5
	2,4

	3.
	Financial conditions –20%
	1,04
	1,6
	0,9
	0,98

	4.
	Vision about the concession –10%
	0,4
	0,4
	0,4
	0,4

	5.
	Human resources -5%
	0,25
	0,25
	0,25
	0,25

	6.
	Advantages of the offer –5%
	0,35
	0,3
	0,3
	0,3

	7.
	General evaluation of the offer
	5,04
	6,15
	3,65
	6,73


Table No. 2 (Excerpt from the competition documentation)

Unlike the previously considered case with Chistota-Sofia Ltd., here the defects of the criteria are more than obvious. If we “normalized” the criteria increasing the weight of the price of the offer factor to 40%, leaving the criterion “Equipment (machines)” at 30%, and removing the unnecessary criteria, the best offer would be that of BKS Vitosha Ltd. (This company would get 6.75 points against 6.66 points for Ditz Ltd. That would have been the result, even if we considered the evaluation of the commission objective – though this would be argumentative, having followed the case with Chistota-Sofia Ltd.)

What would be more important, however, is to look into the evaluation along the criteria in this competition. We could certainly not claim that in the competition process the commission was unbiased in evaluating the offers. To mention one fact, it was outrageously ridiculous that Ditz Ltd. got the highest number of points along the criterion “Professional experience” – compared with BKS Vitosha Ltd., at that! At the time of the competition, Ditz Ltd. had only existed for three months (it was established on 8th April 1999, and the competition took place on 5th July 1999). Time could not have been enough not only for accumulating experience, but also to take a position in the competition as a serious candidate. The company was “so much in a hurry” that it violated procedures and legally established terms. (State Gazette, issue No. 54 of 15th June 1999, published an announcement on calling a general meeting of the shareholders of Ditz Ltd. in connection with amendments to the Statutes of the company. Only three days after the publication of the announcement, State Gazette, issue No. 55 of 18th June 1999, published an announcement of Sofia City Court about adopted amendments to the Statutes of Ditz Ltd. The speed is remarkable, and allows for various interpretations – at least, considering the motivation of Sofia City Court to act at such incredible speed. But, in this case, there was a violation of the Trade Law, whose art. 223, par 5 stipulates “the time between publishing the announcement and opening a general meeting of shareholders cannot be less than 30 days.” The norm is imperative, i.e. it is obligatory for all… It is hardly necessary to comment this violation of the law.)

Speed, however, was crucial for the amendments in the Statutes of the company. That was an amendment which changed the sphere of activity of the company, now it was “garbage collection, collection of street garbage, summer street cleaning, including washing, machine sweeping, manual sweeping, winter street cleaning, as well as production, marketing, advertising, engineering, entrepreneuring, transport, commissioning, restaurant, and all other activities, not prohibited by the law”. True, the change of the sphere of activity is something normal. What is not normal is that only a few months later, this company received the highest points in a competition along the criterion “professional experience”. The objectivity of this evaluation is outside the framework of common sense.

(To exhaust the topic of the amendments to the Statutes, we shall add that at that time the relation between the emblematic of the Sofia cleanness twin-companies Ditz Ltd. and Wolf 96 Ltd. became evident. The main shareholder of Ditz Ltd. is Roumen Gaitanski, who by 7th September 1999 was a partner in Wolf 96 Ltd., the company, which had won the above considered concession competition in 1997. At the same time, one of the persons, who  had taken part in the establishing of Wolf 96 Ltd., was Krassimir Gaitanski: these are obviously related people. The “binding” of the two companies is so evident and unambiguous, that it led to some comical situations: a formal letter of 11th November 2002 by Wolf 96 Ltd. about its activities, in the official form of Wolf 96 Ltd., describes the activities of… Ditz Ltd. The public have already problematized the closest to the mind: the same owners registered two different companies, so that they could take part in competitions avoiding accusations that one of them monopolizes the cleaning services in Sofia…)

Let us go back to the competition. For the paradoxes are not over with the surprising conclusion that the youngest company had had the biggest “professional experience”…

After the commission had opened the envelopes with the data of the companies about their status, the filled in documentation, etc., on 5th July 1999, the commission quickly set up criteria and a method of evaluating the offers, and the next day, 6th July 1999, opened the offers of the competitors and allowed all of them into the competition. After that, however – after opening the offers proper! – the commission came up with the absurd decision “to call experts from the Department of Ecology Urbanization and Cleaning, who are to prepare tables with the main activities, quotas and values for a month, according to which the companies-competitors would be evaluated”! This goes far beyond any procedural limits: it turned out that there was a competition running, in which neither the participants, nor the evaluating commission were in the clear with the basic parameters of the object of the competition. The situation was not only paradoxical, it was outwardly absurd: the offers had already been opened, yet only now experts would be called to work out the parameters of evaluating the companies-competitors… How had the commission imagined evaluating the offers without the “main types of activities, quotas and values…” How had the companies-competitors prepared their offers without the obligatory basic data? Where were the guarantees for objective evaluation in a fair competition? And on the basis of what criteria had the commission concluded that the offers of all participants in both competitions answered the respective criteria of the competition documentation – as such criteria had still to be produced?

These rhetorical questions were of no value to the commission as it followed its own agenda. And in protocol No. 2 of 13th July 1999 the commission formulated the object of the cleaning services activities! (Let us repeat – one week after opening the offers of the competitors(!) the commission decided that the cleaning services activities included garbage collection, street cleaning, etc.) In the same protocol, the commission decided that tables should be prepared including the basic types of activities related to the cleaning services. Each activity should be considered in terms of monthly quotas and values, so that the companies-competitors are assessed. One week after opening the offers, the commission and competitors alike found out at last how offers had to be prepared concerning the most important criterion – the price of the offer!

(To add: in the concession granting competition, won by Chistota-Sofia Ltd., at least, the offers of all competitors had been considered marking the points which had to be added to the offers. In the second competition, won by Ditz Ltd., clearly seen in protocol No. 2 of the commission, there was no comment concerning the offers…)

Both “competitions” hardly deserve that name. Having said all this above, we could say that the winners were not graded, they were appointed. In protocol No. 3 of 16th July 1999, the commission gave the first place: in the first competition, to Chistota-Sofia Ltd.5, and in the second, to Ditz Ltd.6. The “competitions” for granting concessions on the cleaning services in the territory of Sofia Municipality were organized with gross violation of the law, procedural chaos, with a complete lack of transparency and clarity concerning in the activities of the municipal administration. The lack of criteria, which had to be worked out in advance, the method of evaluating the offers, prolonging the competition, working out criteria when the offers had already been opened – these are all considerable violations of the law, which question the validity and legitimacy of the concession contracts that were concluded on the basis of these competitions.

C. 5. General evaluation of the concession granting procedures

The procedures for granting concessions on cleaning services in Sofia Municipality started in 1996 and ended in 1999 with signing the four concession contract, and the cleaning services on the whole territory of Sofia Municipality were granted on concession. One can definitely claim that all the four decision of Sofia Municipal Council for announcing the competitions and the organization of the competitions were illegitimate – in terms of violating the administrative-procedural rules, as well as violating the material-legal standards. All justified suspicions, that will be mentioned below, that the concluded contracts are absolutely unfavourable for Sofia Municipality, come as a result of the illegally carried out administrative procedures for concession granting on the cleaning services. Suffice it to point out the above-mentioned discrepancy between the cleaning activities budget of Sofia Municipality for 1998 and 1999 and the total price of the concession contracts. It is clear that in this case a possible financial-economic advisability is out of the question.

This gives an answer to the question, why, instead of improving the quality of the service and reducing the “garbage” tax paid by the citizens, the effect is reverse. Shortly after the four concession contracts were concluded, the local tax for garbage collection and street cleaning grew up drastically, and the quality of the service by no means (like the monitoring on the cleaning activities shows, with the years, the quality has been going down). These results render the concession contracts basically senseless. (Through the mechanism of concessions, activities, which have to be taken care of by the state, or by the municipalities, are subjected to the rules of market economy. The aim is improving the administrative activities and services. Through granting concessions, the private sector is given the possibility to introduce effective, competitive and open system of negotiating, as well as the chance to do way with monopoly, and preferences to prearranged contractors. The enormous discrepancy between the set aim and the actual outcome, basically discredits the concession as an economic pattern.)

D. CONCLUDING THE CONCESSION CONTRACTS ON CLEANING SERVICES. CONTENTS AND IMPLEMENTATION.

D. 1. Concluding a concession contract is the third, and final, stage of the concession granting procedure, which is preceded by taking two decisions. The first one is deciding to grant a concession and organize a competition. The second one affirms the commission’s selection of a candidate, who/which has won the competition. The last stage closes with signing the concession contract itself. The prevailing elements there are of civic-legal nature, expressing the equality between the sides.

The concession contract is a kind of administrative contract. This is revealed in the techniques of concluding the contract. On the one hand, the elements of the contents of the contract are normatively determined. On the other, Sofia Municipal Council one-sidedly determined part of the contents of these elements in a resolution in compliance with art. 9, par. 1 of the Concessions Act. These are the clauses (elements), which must be reproduced in the concession contract. The contents of these clauses is determined already with the decision to grant a concession, namely: the object of the concession; the period of tenure; the type, amount and way of payment of the concession price; the starting moment and the conditions for implementation of the concession; the type and amount of guarantees for carrying out the obligations according to the concession contract. To have a candidate-concessioner’s offer approved, it should answer all these requirements, which are reproduced in the contents of the contract.

The second level of compulsory nature concerns the clauses, stipulated in art. 25, sec. 2-8 of the Rules for Application of the Law of Municipal Property. These texts require the inclusion of clauses concerning the rights and obligations, however, as regards the contents, there is the freedom for negotiations between the sides. That is, the contents are not determined one-sidedly by Sofia Municipal Council with their resolution, in compliance with art. 9, par. 1 of the Concessions Act. Section 9 of art. 25 gives the possibility, depending on the wishes of the sides, to include other property rights and obligations, next to the obligatory ones in the eight sections.

The contents of the concluded concession contracts on cleaning services answers the requirements of the law, as regards the obligatory clauses, yet only formally so. They have not been affirmed in the stipulated order with the vote of Sofia Municipal Council, in compliance with art. 28 of the Concessions Act. Thus the administrative procedure is violated, and this leads to discrediting the concession contracts.

Studying the contents of the concession contracts themselves, however, is more important than revealing their violations of laws and procedures.

The basic elements in the contents of the concession contracts on cleaning services are the object and the price of the concession. Secretary of Sofia Municipality, Mr. A. Dyulgerov, informed ACCESS-Sofia Foundation that the annual price of the cleaning services, according to the concession contracts is BGN 70 mil. As Sofia Municipality cannot provide the necessary funds, annexes to the contracts have been signed, according to which the price will be gradually increased, so that by 2003 it reaches its full amount. These annexes were signed immediately after signing the concession contracts. What is more, the contract and the annex with Chistota-Sofia Ltd. were signed on the same day and even have consecutive incoming numbers7.
The contents of the annexes are re-negotiating prices. According to the annexes, Sofia Municipality is obliged to provide a pre-set minimal amount of the funds necessary for the cleaning services. There are also provisions that from the year 2000 on, the annual funds, paid to the concessioners, progressively increase, so by 2003 the contracted amounts are reached. According to the annexes, the quantity of activities during the years to 2003 (when the full amount of the concession price is to be reached), is reduced according to the actually received concession price.

Now let us try to put some order in the thus described given situation, and realize what exactly it is all about. At first glance, concluding annexes is completely logical: the annexes re-negotiate prices negotiated earlier, which Sofia Municipal Council is unable to pay. A more attentive look into the case reveals a rather strange logic.

First, concluding an annex has sense when correcting changed circumstances, capacities, etc., that were unknown at the moment of concluding the contract. As mentioned above, the annexes were signed immediately after signing the concession contracts, even on the same day! It is obvious that the conditions, agreed on in the annex, had been known before signing the contract. And as the contents of the annexes are re-negotiating of prices, the common ruling principle obviously is: agreeing on unfeasible prices, which are immediately corrected at the cost of reduction in the commitments of the concessioner. The pattern is exceptionally favourable for the concessioner: the concessioner could always claim that he gets less than the agreed, and that he will “limit” his activities within the received price, as if a benefactor of Sofia Municipality.

Second, though Sofia Municipal Council had not voted on the amount of the concession prices, it was implicit that the total amount could not exceed the framework of the municipal budget allocated for these activities. And from the protocols of the competition commissions it is clear that the price of the concession was determined “within the framework of the municipal budget”. This, however, was an absolutely incorrectly announced price. The framework of the municipal budget for the respective year (when the competitions were organized) was not announced, nor were the prognoses for several years ahead, nor was the portion of the budget, allocated for cleaning services, determined for each one of the concessioners.

And when there is no set framework, the result is easy to foresee, though it may seem paradoxical for the outside observer: the concession prices in the offers of all the firms, which had won the competitions, exceeded the municipal budget (clearly seen in the protocols of the commissions responsible for the competitions). What was more, this fact did not disturb the Municipal Councilors. The question about the price of the concession contracts was not put forward for discussion by anybody: neither was it raised in the proposals of the commission for affirmation the selection of a concessioner, nor in the resolutions of Sofia Municipal Council, which were prepared on the basis of these proposals.

It is not only a question of Sofia Municipality concluding contracts to obviously unfavourable concession prices. In fact, the purpose of the annexes was to bind the concession prices to the municipal budget. The logic was: We’ll take as much money as there is… In practice, however, it gives room for decreasing the amount of activities of the concessioners (as nobody works without money). Meanwhile, an ungrounded increase of the municipal budget is planned: by 2003 the concessioners should receive the price that has been actually agreed upon, i.e. each increase in the budget “comes closer” to the offers of the concessioners, but is never enough. The result: the money the concessioners get increase annually. Yet there is no improvement of the services, included in the object of the contract. But at the same time the concessioner could always claim that he does not receive the price that has been agreed upon. The concessioner is a “victim” and a “benefactor” simultaneously – it is not incidental that both Ditz Ltd. and Wolf 96 Ltd. in their reports about the cleaning activities constantly use the phrase “The budget, as agreed in the concession contract, is never provided”.

For example, the municipal budget for cleaning services for the year 2003 amounts to BGN 52, 500,000 – far less than the agreed amount in the annexes and contracts, BGN 70 mil. As a result, some of the cleaning activities are heavily reduced, though the territory that has to be covered by the concessioners has been normatively defined by Sofia Municipality and includes only cleaning of the streets, squares and underlying areas, walkways, parks and neighbourhood gardens, underpasses and overpasses, which have not been let. Let us repeat the leading principle of the patters: every increase in the cleaning services budge will be “taken in” by the concessioners – this has been envisaged in the scheme of the contracts and annexes. And as the concession contracts’ period of tenure is 15 years, the concessioners make use of the wonderful possibilities: guaranteed work, guaranteed activities with rising funds in the municipal budget, guaranteed profit – in short, what we have is the classical scheme of “sustainable development” for the concessioners.

And the amount in the municipal budget for cleaning services has been going up considerably every year. The analysis of the data shows that the increase of the expenditures, compared to the first year of signing the contracts, is as follows: for 2000 – 1.5 times; 2001 – 1.8 times; 2002 – 2.3 times, and 2003 – 2.6 times. The amounts received by the companies-concessioners to year 2002 are as follows:

	1999
	    26,037,153.00    

	2000
	    39,779,050.00    

	2001
	    48,570,973.00    

	2002
	    61,474,342.00    


A total of BGN 195,085,362

Below, we shall try to explain what this amount of money means as expenditures of the companies-concessioners. Let us first clarify some details in the application of the principle: agreed upon concessions, which exceed the capacities of the municipality.

Although the offered prices in the concession contracts considerably exceed the framework of the municipal budget for 1999, Sofia Municipal Council… increased the number of quotas for garbage collection. With act No. 33 of 9th February 1998, Sofia Municipal Council affirmed a draft account for the distribution of necessary expenses for maintaining the cleaning services in Sofia and fixed the size of the price of garbage collection per one container a year. (The price was fixed on the basis of 3.5 quotas – the rate frequency of garbage collection – weekly in the framework of all 24 districts in the capital city). With act No. 11 of 18th November 1999, Sofia Municipal Council, changed the parameters of the quotas, as the rate frequency in 17 districts in the capital city was increased twice (meaning, 7 times a week). Naturally, the yearly price of garbage collection per container was also increased.

To that date, all the four concession contracts had already been a fact. The annexes to these contracts had also been signed. That is, it is not clear why the quotas for garbage collection were increased, if the prices exceeded considerably the framework of the municipal budget. One could certainly claim that the increase of the quotas was in the interest of the citizens of Sofia, yet, what is the logic of increasing the volume of work ordered, if Sofia Municipality did not have the means to pay for it? There is logic, but it is only to the benefit of the concessioners – they got the chance to justify higher expenditures. In practice, this act of the Municipality set in advance an increase of activities and prices – anyhow the budget always “fell behind” agreed parameters. The principle remained the same: Sofia Municipality did not have the funds to pay for the accomplished work, yet additionally increased the volume of work…

At first glance, this practice seems absurd from accounting point of view (balance of income and expenses). Who will make up for the incomes, if the expenses of the municipality increase – uncontrollably and systematically (to the benefit of the concessioner)? There is, however, firm financial logic, which puts things in their right places – the cleaning services budget is provided from the “garbage” tax. And the “garbage” tax is fixed by Sofia Municipal Council, and is, of course, paid by the citizens of Sofia.

If we turn to this source, things immediately take their right places. After signing the contracts with the companies-concessioners, “garbage” tax increased, this is a well-known fact to all citizens of the capital city. Only for the companies, for example, there was an average increase, compared to the size of the tax in 1998 of:

2000 – 370%

2001 – 460%

2003 – 510%

The citizens of Sofia remember well that in 2002, for the first three months, the “garbage” tax for private real estate property was 4 per thousand (on the tax evaluation of the property), and for the rest of the time, the Municipal Councilors lowered it to 3 per thousand. The new size of the tax for 2003, fixed at the end of 2002, was 3.25 per thousand. We remember well that the debate on lowering the tax was accompanied by a flood of populist phrases by Municipal Councils of all political colours, yet by no motivation of figures, and not binding the amounts to the price of maintaining the cleaning services in the capital city. And the very ease with which within a calendar year “garbage” tax varied in such a way, already shows that it is a question of heavily rounded up sums, where a million more, or a million less does not matter too much.

How much rounded up? The “per thousand” principle speaks little, if absolute figures are not given. Various data can be found in the media, of a vague origin, more or less credible. To avoid speculation, we shall point out that according to the Regional Tax Directorate – Sofia, the grand total of “garbage” tax by the end of 2002 was BGN 51,264,593…(Not considering the problem of collectability and the details – what part is paid by citizens, and what part – by companies). It is quite clear that we can, by no means, reach the amount of that BGN 70 mil, which is the agreed cost of maintaining cleaning services in Sofia. In other words, the citizens of Sofia still have to compensate for the concession services.

Then why did the Municipal Councilors give up the 4 per thousand principle they had fixed in 2002? Then the expected incomes would have been about 60 mil, and by the “garbage” tax collected from companies, the Municipality would have probably covered completely the expenses on the cleaning services, as agreed in the concession contracts. Yes, however, the complete covering of the expenses would deprive the companies-concessioners of all opportunities for further claims. Sofia should become as clean as clean could be, and for a year there would be a qualitative leap in the condition of cleanness – and this is simply not within the capacities of the companies-concessioners. Let us not forget the heavy conflict at the end of 2002 – more than 100 workers for Chistota-Sofia Ltd. went on strike because they had not received their payment for two months. And the total amount of unpaid salaries was BGN 320,000. (“24 Hours” daily, 23rd December 2002)

The above percent of rise of the “garbage” tax for companies have been calculated on the basis of the currency rate US dollar – BG lev for the respective year. The calculations follow the same principle in the table below, illustrating the change in the tax for using a container of the type “meva” for the period 1998-2003 (there are no data available about 1999 and 2002) studying five districts of the capital city. These calculations will help us understand better the implementation of the concluded concession contracts.

	DISTRICT
	YEARLY PRICE FOR USING A GARBAGE BIN (USD)

	
	1998
	2000
	2001
	2003

	Sredets
	114.92
	427.89
	526.32
	601.09

	
	
	
	
	

	Krasno Selo
	101.66
	375.26
	473.68
	540.98

	
	
	
	
	

	Vuzrazhdane
	102.76
	379.47
	473.68
	540.98

	
	
	
	
	

	Oborishte
	116.02
	435.26
	526.32
	601.09

	
	
	
	
	

	Serdika
	116.02
	430.53
	394.74
	450.82


Table No. 38
As seen in the table, the price of using a container for five years has increased several times. The price of using containers has been going up, the “garbage” tax has been going up – a spiral of increasing with unclear limits. With missing objective criteria to explain the increasing price of using garbage containers, we could only guess how the prices will grow in future – during the remaining years of the concession contract…

Yet maybe this five- six-fold increase of the prices can be explained with certain increased expenditures of the concessioners – investment, new garbage containers, machines, etc.? Nothing of the like. Judging by the reports of the companies-concessioners about their investments during the period from concluding the contracts to 30th March 2003, it is clear that the declared amount of investments is much higher than in reality. We will try to prove this allegation. We will compare the “inherited” garbage containers, from the age of the municipal cleaning services, with the current condition of the garbage containers, reported by the concessioners.

We actually compare the number of garbage containers, the companies of Sofia Municipality served before the concluding the concession contracts (and the needed funds for their full replacement) with the number of the garbage containers, served by the companies-concessioners, according to the contracts (and the declared amount of expenditures on purchase of new garbage containers). The results will be very interesting to the citizens of Sofia.

In the approved budget for the cleaning services in Sofia for 1998 (Act No. 33 of 9th February 1998 of Sofia Municipal Council),  BGN 4,443,400 was provided for purchasing new garbage containers. Now let us see in Table 4 the number of containers available at Sofia Municipality and the needed funds for their full replacement (according to the concession contracts)9
	Types of garbage containers
	BOBAR
	MEVA 240
	VLOZHKA10
	BIG CONTAINERS

	Total number available at Sofia Municipality
	13 476
	89 769

	3 477
	247

	Price of 1 item/BGN
	360
	35
	30
	650

	Total for one kind of container
	4 851 360
	3 141 880
	104 310
	160 550

	Total amount of all containers in BGN:
	8 258 100


Table №4

As seen in the table, the total amount of money, needed for the replacement of all containers is BGN 8,258,100 (without VAT), and the scheduled funds for the purchase of new containers are BGN 4,443,400. If this amount had been used as planned (for the purchase of new containers), in 1999 the money would have been enough to replace about 30% of the garbage containers in the territory of Sofia Municipality. The citizens of Sofia have no memory of such large-scale change for the better. And that is only too logical – the bigger part of the garbage containers, though very old, can still be used, and it is not in the interest of the concessioners to replace the old, yet still good to use, containers. However, it was in the serious interest of the concessioners to account for a replacement that had never happened. The accounted sums were “clear profit”, as the total number of containers remained one and the same. (The profit was “clear”, there were no taxes on it…)

This kind of fraud could have been avoided if some of the most elementary well-known accounting patterns had been applied: a periodic inventory of the garbage containers, or even the most unpretentious receiving- delivering records (in which to describe the available number and condition of the garbage containers to the date from which the companies started work with them).In vain would we have searched for such records or inventory documents – there are no such clauses in the concession contracts. If the delivery and receiving were ever done in some documentary form, these documents are inaccessible, for there must be serious reasons to keep them secret. For an inventory would reveal exactly what “investments” had been made for purchasing new garbage containers in reality, not on paper. BGN 4,443,400 can buy, for instance, 138,688 “mevas”, but nobody can find out for sure whether the companies bought 100,000, 50,000 or 500 of them…

How could it be possible, however, that the companies-concessioners have such vast freedom to be so well protected from accountability and inspection? The reasons for this lie in the concession contracts themselves. It is not only possibilities for inventory to a certain date that are missing. In the concession contracts it is not explicitly written that the companies-concessioners receive money for a special purpose: a sum of money for purchasing (a definite number of) garbage containers. No, the concessioners themselves are obliged to replace the garbage containers – within the funds received for garbage transportation, the so-called “quotas”. The concessioners use the garbage containers, and only “if necessary (!) they are replaced with new ones”… (See: the contracts with Wolf 96 – art. 12, par. 1, a) of 19th June 1998 and art. 12, par. 1, b) of 3rd June 1999; with Chistota-Sofia Ltd. – art. 11, par. 1, a) of 20th August 1999; with Ditz Ltd. – art. 10, par. 1, b) of 6th October 1999)

The contracts have a magic framework, every concession could wish for. To mention a few of the advantages: Practically, 1) there are no obligations for accountability of the number of garbage containers; 2) it is not possible to make any comparative inspection on the condition of the garbage containers; 3) it is not possible to make a real inventory; 4) it is not possible to calculate amortization; 5) it is not possible to figure out the need of replacement of old garbage containers; 6) it is not possible to calculate the number of “replaced” containers; 7) it is not possible to find out how many containers have only been “accounted for” as replaced; 8) it is not possible to calculate the net profit of the concessioner from the fictitiously accounted for containers; 9) no internal control is possible on the replacement of containers; 10) all accounts of the replacement of containers are only available in the archives of the concessioner…

As one can see, a strong information-protection wall has been built against any attempt at an objective assessment. It is not possible to penetrate behind the curtain of rounded off figures and vague estimations of “replacement, if necessary…”. The project team, however, managed to find a mechanism for external evaluation – it is not accounting, yet the results are eloquent enough: they rely on the assumption that common sense can recognize absurdity.

This “mechanism” actually includes an attempt to find out what were the expenditures for the replacement of garbage containers according to the concessioners themselves. To this end, a written inquiry was addressed to Sofia Municipality; the Municipality provided the official accounting reports of the concessioners concerning their investments, including the allocation of “garbage containers”.

This information has to be compared with the number of containers the company-concessioner is bound, by the concession contract, to operate with, and the expenditures declared to have been incurred for new garbage containers. As a result, we arrive at the total price of the garbage containers, the number of containers the three companies-concessioners are operating with: Table 5 – Wolf 96 Ltd., Table 6 – Chistota-Sofia Ltd., and Table 7 – Ditz Ltd. The figures certainly could undergo corrections – by 5 – 10%, due to inflation, change of prices during the years, etc. The comparison, however, reveals completely different range…

About Wolf 96 Ltd.:

Four months after Act No. 33 of 9th February 1998 of Sofia Municipal Council, the first concession contract between Sofia Municipality and Wolf 96 Ltd. was signed. According to the contract, Wolf 96 Ltd. is obliged to serve 3,328 garbage containers of “bobar” type and 19,290 containers of the “meva” type, and when necessary to replace containers, with a view to the contracted investment commitments.

	Тypes of garbage containers
	BOBAR
	MEVA 240
	VLOZHKA
	BIG CONTAINERS

	Number of served garbage containers
	3 328
	19 290


	600
	

	Price of 1 container/BGN
	360
	35
	30
	

	Total amount per type of containers
	1 198 080
	675 150
	18 000
	

	Total amount for all containers in BGN
	1 891 230 levs


Table No. 5 Number: of garbage containers served by Wolf 96 Ltd. and the needed funds for their full replacement

It is clear from the table that the funds necessary for full replacement of the garbage containers, served by the company, amounts to BGN 1,891,230. A report, enclosed in a letter by Wolf 96 Ltd. to Sofia Municipality (No. 584 of 27th March 2003), includes an account for the company’s investments in the period between the signing of the contract and March 2003. According to these accounts, the expenditures on garbage containers amounted to BGN 6,706,445. This practically means that after the garbage containers had been replaced once, the same expenditures were incurred 3.5 times more within 3 years(!)
About Chistota-Sofia Ltd.:

The concession contract between Chistota-Sofia Ltd. and Sofia Municipality was signed on 20th August 1999. According to the contract, the company-concessioner has to serve 8,112 garbage containers of the type “bobar”, 53,283 containers of the type “meva” and 232 big containers of 4m3

	Types of garbage containers
	BOBAR
	MEVA 240
	VLOZHKA
	BIG CONTAINERS

	Number of served garbage containers
	8 112
	53 283


	2 200
	650

	Price of 1 container/BGN
	360
	35
	30
	650

	Total amount per type of containers
	2 920 320
	1 864 905
	66 000
	150 800

	Total amount for all containers in BGN
	5 002 025 levs


Table No. 6 Number of served garbage containers by Chistota-Sofia Ltd. and the needed funds for their full replacement

It is clear from the table that the funds necessary for the replacement of all garbage containers, served by the company, amount to 5,002,025 levs. A report, enclosed in a letter by the company-concessioner to Sofia Municipality (No. 151 of 3rd April 2003), includes an account of the investments in the period from signing the contract to that date. It declares expenditures for garbage containers to the amount of 7,699,811. This means that after the garbage containers had been replaced once, in the next three years, from signing the contract to 2003, the expenditures incurred would have allowed another one-and-a-half replacement of all containers.(!)
About Ditz Ltd.:

The concession contract between Ditz Ltd. and Sofia Municipality was signed on 6th October 1999. According to the contract, the company-concessioner is obliged to serve 2,036 garbage containers of the “bobar” type, 17,195 containers of the “meva” type and 15 big containers of 4m3
	Type of garbage containers
	BOBAR
	MEVA 240
	VLOZHKA
	BIG CONTAINERS

	Number of served garbage containers
	2 036
	17 195


	677
	15

	Price of 1 container/BGN
	360
	35
	30
	650

	Total amount per type of containers
	732 960
	601 825
	20 310
	9 750

	Total amount for all containers in BGN
	1 364 845 levs


Table No. 7 Number of garbage containers served by Ditz Ltd. and the funds necessary for their full replacement

As can be seen from the table, the funds necessary for the full replacement of the garbage containers amount to 1,364,845 levs. A report, enclosed in a letter by the company-concessioner to Sofia Municipality (No. 334 of 27th March 2003), includes an account of the investments in the period from signing the contract to that date. It declares expenditures for garbage containers to the amount of 4,813,490 levs. This means that after the garbage containers had been replaced once, in the next three years, from signing the contract to 2003, the expenditures incurred would have allowed another three times replacement of all containers.(!)
These results would certainly be bewildering revelation for Sofia citizens! It turns out that the three main companies –concessioners, for the period 1998 – 30th March 2003, incurred expenditures amounting to the total of 19,222,747 levs for replacement and maintenance of the garbage containers in the territory of Sofia Municipality. This money would do to replace all garbage containers 2.3 times at market prices, declared by the companies-concessioners themselves! This amount of money was accounted for as actually spent. The citizens of Sofia did not have the faintest idea that in the last three years the garbage containers have been replaced twice, even three times under their eyes!

In a letter of 14th March 200311, Secretary of Sofia Municipality, Assen Dyulgerov, claimed that the garbage containers in Sofia Municipality had been replaced by 100%by the companies-concessioners. This a bit more moderate claim contradicts considerably the accounts of the companies of 200%, even 300% replacement. However, even the claim of Assen Dyulgerov does not stand a test. The results of the monitoring pointed out the following:

1) Many of the garbage containers are badly amortized (of over 10 years) and in a very bad technical condition. (I.e. they were never replaced by the companies-concessioners.)

2) In some of the districts in Sofia, the new garbage containers have been received in a form of donation (I.e. they have nothing to do with the “investments” of the companies-concessioners.)

3) In April – May 2003, in the districts of Nadezhda and Oborishte, a replacement of the garbage containers started by Chistota-Sofia Ltd. (Absolutely senseless and clearly economically unprofitable activity, if the containers had already been replaced the previous three years, like accounted for by the company.)

At the background of these findings, it is evident that Sofia Municipality does not exercise control on the implementation of the commitment of the companies-concessioners to provide garbage containers, does not take up the necessary action to make the companies fulfill their obligations, and what is more, the Municipality silently agrees with the declared by the concessioners investments, which are obviously unreal and exceed many times the real ones.

That is why, only too dubious seem the accounted for (for the period between1 signing the contracts and March 2003) sums by the three companies-concessioners to other allocations. From the moment of signing the contracts to 3rd March 2003, the total amount of money received by the companies-concessioners is 195,085,362 levs12. Of this amount, a total of 45,656,015 levs was used for lasting tangibles (according to the official letters sent by the companies-concessioners to Sofia Municipality). It is not clear whether the difference of 149,429,364 levs was used to cover inherent expenses, and what was the character of these expenses. There is no detailed accounting by the concessioners. For example, under the item “Garbage-collecting trucks” (only Chistota-Sofia Ltd. accounts for over BGN 9 mil) particulars, like number, make, model, price, year, are missing. It is completely mysterious why expenditures on land and buildings were listed as investments. They have nothing to do with the object of the concession contracts and their implementation. The same with expenses on construction work (Ditz Ltd. accounted for over BGN 1.2 mil for construction work)…The general condition of the mentioned documentation does not allow more detailed conclusions, yet it is highly improbable that Sofia Municipality has any more detailed documents concerning the expenditures of the companies-concessioners (fact-finding, receiving-handing in protocols, updated documents of inventory, amortization, etc.)

In conclusion, the declared expenses as investments by the companies-concessioners perhaps substantiate the total price of the concessions – of BGN 70 mil per year. Yet it is clear from the above text that the declared 

expenditures are not real, there ahs been no control by Sofia Municipality. This is the softest form of conclusion. Control, as a problem, is considered below.

E. CONTROL AND INSTITUTIONS RESPONSIBLE FOR MONITORING THE CONCESSION CONTRACTS

The institution, responsible for the control and the daily monitoring on the activities of the companies-concessioners is Sofia Inspectorate. Up till 19th February 2000, the inspectors were subordinate to the district mayors. In 2000, rules were adopted for the organization and activities of Sofia Inspectorate (by Act No. 12 of 19th February 2000), with which the Inspectorate turned into an independent department, with administration of its own, subordinate directly to Sofia Municipality. One of the reasons, given to motivate the transformation of the Inspectorate into a relatively independent department, was to improve the quality of work of the companies-concesioners in the cleaning services.

In the four concession contracts it is stated that the control and the evaluation of the quality of the services will be carried out by the Department of Ecology and Urbanization, though from the time of signing the first concession contract, in 1998, the control has been exercised by the Inspectorate. (It is strange that only in the contract with Chistota-Sofia Ltd. it is described in detail which institution and how arising contradictions, concerning the quality of the services, are solved by an arbitration commission.)
At a first glance the current control on the quality is well organized. The price of each one of the services (garbage transportation, street cleaning or washing) depends on the quality provided by the company-concessioners. With work accomplished in compliance with the agreement, the company-concessioner receives the mark K1 and 100% of the price of the service. If the marks are K2 or K3, the company receives a percent of the price, 80% or 60%, respectively. With a mark K0 the company is not paid at all, as it is assumed that the commitment of the concessioner has not been accomplished.

The total monthly price, the companies-concessioners receive, is calculated on the basis of daily reports prepared by inspectors from Sofia Inspectorate. The monitoring on the evaluation, however, revealed that as a rule the inspectors give K1 and K2 marks. The objectivity of this marking is quite dubious. Very rarely the concesioners are given a K3 mark, although the results of the monitoring revealed a desperate condition of the cleaning in the capital city. As a rule, the inspectors do not give the mark K0. The regular practice is ascertaining the fact that the company-concessioner has not accomplished its work properly, yet the mark given in the report is K1, and a promise that the obligation will be accomplished the next day. It is a regular practice that the inspectors prepare reports with incorrect contents, with higher marks, and in this way the concessioners receive higher prices than deserved.

Concerning the arbitration commissions, the monitoring found out that practically they do not function. Disagreements about the quality of work are arranged at the level of municipal inspectors, with mutual concessions – practices, which harm the interests of Sofia Municipality and the citizens of Sofia, and bear an enormous corruption potential.

The structure and organization of work of Sofia Inspectorate do not allow the regional inspectors to control effectively the implementation of the concession contracts. Apart from these obligations, they are burdened with a considerable amount of other functions concerning the cleaning of Sofia, and the implementation of normative acts referring to the sanitary conditions and the environmental protection in the territory of Sofia Municipality. The number of inspectors is utterly inadequate. A firm conclusion can be drawn that the control on the activities of the companies-concessioners is poor.

What is worse, the defective framework, outlined in the concession contracts, and the practices of their implementation turn Sofia Inspectorate into a spokesperson and guardian of the companies-concessioners. We shall illustrate this paradox with the following example from the sphere of the winter snow cleaning (which, due to its specific character, remains outside the range of this text).

On 11th November 2002, the head of Sofia Inspectorate, Col. Iliya Velchev, was quoted in the media to have declared, “Sofia is ready to welcome the winter. That is the conclusion we came to last week while inspecting the companies responsible for the snow-cleaning”… “This winter, the snow-cleaning machines will serve 27 central streets and boulevards. This is over 100% more than last year, when thy cleaned only 13”, explained the head of Sofia Inspectorate, Col. Iliya Velchev. According to his statement, last year’s (of 2002) plan included 11% more streets of public importance. Inner neighbourhood streets, listed by the district mayors, were included to the list of streets to be cleaned, Col. Velchev said. However, they would be cleaned only if BGN 72 mil was provided from the budget 2003, that was the amount claimed in the concession contracts, he specified. But by that time there was only BGN 52 mil, so the list of streets to be cleaned would be shortened, Col. Velchev confessed. An average of BGN 10 mil was needed for snow cleaning per season. (…) By the end of the month, the concessioners would import 10 new modern machines, which calculated the quantity of sand per square meter and the speed of dispersing it…”13
We do not question Col. Velchev’s figures and statements. Yet if we look closer into the text, we shall notice a series of details of another character. First, at least some of the figures had obviously been borrowed by the concessioners themselves. The way of announcing to the public an increase of 100% of the number of cleaned streets (not using linear measures) sounds more like free advertisement of the companies-concessioners and their great efforts in snow-cleaning. Col. Velchev merely retold the reporters what he had been told by the companies-concesioners, that is, their intention “to import 10 new machines”, “modern”, at that, which even “calculate the quantity of sand per square meter and the speed of dispersing it…” Last but not the least, Col. Velchev announced the “deficit” in the cleaning services budget and prepared the citizens for the “rounded off” logic of the concessioners – there is no money, we’ll shorten the list. And all this, instead of giving figures of linear measures of cleaning, price, periodicity, number of machines – all that would make it possible for the citizens to calculate which cost what- (The publication, for instance, pointed out that “Sofia will fight snow” with 721 machines. The three companies-concessioners have at their disposal a total of 632 machines (obviously snow-cleaning ones). This means that when it is snowing, at 8-hour shifts of the machines, Sofia should be simultaneously cleaned by at least 200 machines of the concessioners!)

Let us point out another trifle fact, which explains why the ungrateful citizens of the capital city cannot notice at all that their city is being snow-cleaned better and better. As we have seen, Col. Velchev announced that 27 central streets and boulevards would be cleaned with snow-cleaning machines. However, the citizens of Sofia would hardly know that the interpretation of a “central street” includes also… 1. “The two parking lots at the National Assembly”; 2. “The pavements around the building of the Presidency”; 3. “the court of the Presidency”(!); 4. “The pavements around the National Assembly”; 5. “St. Nedelya” Square”; 6. “The square in front of Sheraton Hotel”, and such the like…

F. CONCLUSIONS

The above text offers findings, estimations, comparisons and conclusions of factual essence (legal, organizational, technological, etc.). It is logical to try to consider the above in the aspect of expedience and causality relations, as much as they can be detected on the basis of the accumulated materials. This will allow us to formulate much farther-reaching conclusions.

F.1. The above text makes it clear that there are:

· violations of rules, laws and procedures;

· decisions harming public interests and the competitive principles;

· logical discrepancy in the concession procedures;

· vague criteria in deciding the selection of candidate-concessioners

· incorrect evaluation of the candidate-concessioners;

· financial discrepancy between services and cleaning results;

· practices violating the economic logic;

· unexplainable from economic point of view increase in the expenditures for cleaning activities in the capital city;

· discrepancy between the increasing expenditures during the years and the final results;

· poor control by the municipal control institutions on the implementation of the concession contracts;

· lack of publicity in the sphere of the cleaning services (e.g. no transparency about the data that would allow to track the real expenses of the concessioners on purchasing equipment).

This paper is not an indictment, and its purpose is not to provide evidence of committed crimes. This paper, however, proves unequivocally that the practices in concluding concession contracts and their implementation do not follow any logic: neither legal, nor organizational, nor financial, nor economic, etc.

If we try to track the cause-effect relations of the violations described above, we risk entering the sphere of speculations and unverifiable allegations. That is why we shall put the limit to considerations about what cannot serve as an explanation of the exposed facts.

1. It cannot be pointed out as a reason possible legal or technical ignorance of the management or the full-time personnel of the municipality. Sofia Municipality is the biggest and richest municipality in the country, with the greatest potential of attracting expert resources, with a capacity of experts that beats all other municipalities. The municipality commands a number of full-time experts, including legal, economic and financial experts. The municipality itself is a real company : it manages real estate property, collects and distributes funds, appears in court, etc.

Next to this, Sofia Municipality serves as a central political example of the policy of the local self-government (which, in the last ten years, has been an object of public and political debate). And as the municipal management consists of representatives of the main political powers in the country, they can easily rely on experts “on the party’s side” – it is enough to use the party channels for expert consultation. The three main political forces in Bulgaria command rich expert resources  in all spheres of life – from law to nuclear power.

2. It cannot be pointed out as a reason a possible organizational incompetence and inexperience of the management of the municipality. Sofia Municipality is one of the examples of active management, of organizational achievements nationwide. The mechanism of decision-making, the procedure for preparing the decisions have been perfected in the course of many years, and concerning the efficiency and organizational capacity, Sofia Municipality is among the best in the country. The current Sofia Mayor, Stefan Sofianski, is a highly qualified manager with experience as Prime Minister.

3. The reason cannot be sought in collective neglecting the problems of the cleaning services in the capital city (ignored in favour of transport, street lights or the homeless dogs). The problems of the city’s cleanness have been familiar for a long time, often problematized, by the media, too; cleanness is one of the emblematic dimensions of the capital city. (A kind of “visiting-card” of the capital city is the estimation of both Bulgarians and foreigners: Sofia is a beautiful and dirty city.)

4. The reason cannot be associated with financial deficit, which looks an easily acceptable explanation. True that Sofia Municipality, like all municipalities in the country, has financial difficulties. As is true that even without financial difficulties, the funds for municipal activities would always be considered insufficient. In this case, however, it is a matter of funds, which are enormous in comparison with all other municipalities.

Besides, the management of big money always needs a corresponding financial serving. This means that with a budget of millions of levs, allocated for certain activities, there must be, and will always be funds, of say, a thousand levs, for expert assessment. A decision for BGN 100 can be taken without an expert analysis and no preparation, in a hasty way; yet a decision concerning an amount of 1,000,000 – no. This is not only elementary managerial logic, it is an inherent part of serving large-scale activities. A chronic financial deficit is only a handy excuse for all imperfections, blunders, violations – but it is not a reason for them.

5. The reason cannot be sought in striving for activities in protection of the economic or other interests of the citizens as consumers of the service. As clearly seen in the above text, it is the interests of the citizens of Sofia as consumers that seem to be infringed to the greatest, as they are the ones who ultimately pay for this service (the “garbage” tax). It is more likely to claim that Sofia Municipality has not acted efficiently in favour of these interests. For example, every imperfection of the concession procedure, every violation of the law, every unadvisable expenditure, ineffective control, etc., are actually acts infringing the interests of the citizens of Sofia.

6. The reason cannot be associated with the lack of possibilities or objective limitations (legal, time, etc.), leading to faulty decisions or incapability of taking the correct decision. The capital city has not suffered the disaster of force-major circumstances, like earthquakes or floods. The cleaning activities are regular and are not related to doing things in advance. Sofia Municipality has always had enough time, and has always been capable of planning in advance. What is more, in the categories of “lack of possibilities and objective limitation”, Sofia Municipality, unlike other municipalities, has always been capable of mobilizing an additional (political) resource for extra attention to the problems of the capital city.

7. The reason cannot be sought in some imperative, inflicted by defects in the normative regulation. Imperfect, incomplete, contradictory and handicapped legislature has often brought about serious problems in the Bulgarian transition. Yet, excluding the earliest stage of the procedures under consideration, the practices, referred to in the above text, cannot be put down to defects in the legal regulation. It is quite the opposite: there have been systematic violations of the current normative regulation, which is to introduce certain order in and control on the problems considered above.

The reason, however, can be sought in defects in the normative regulation at a different level. The normative regulation is the initial instance, as much as it has allowed unconstrained conflict of interests; the systematic favouring economic subjects to the disadvantage of all the others; it has set, in the very control mechanisms, conditions for violations; it has created possibilities for impunity to the extent that faulty behaviour either cannot be noticed at all, or can be guessed only by the final results. All this can partially explain the complex factual state of affairs. This “state of affairs” is actually independent environment for developing practices, which follows the familiar road of formal legality, yet in reality, harms public interests; the formal observation of commitments and their actual violation. There is no evidence of corrupt practices (corruption, as a rule, is very difficult to prove). Yet the presence of corruption in this environment is quite obvious – there is a series of characteristic features, like a set of symptoms point to a certain illness: there is weak or no competition; sure profit; poor control; poor publicity; sure guarantees against penal prosecution; vague personal responsibility.

F.2. The logical question, which cannot be avoided, is the question of responsibility. This question is as crucial, as is the arising problem serious. Above, we have mentioned the problems related to the legal framework and its application, with the violation of laws, procedures and common practices of transparency. Maybe, however, at the cost of these violations, the problem of the cleanness of the city has been solved? (This could give grounds to the offenders to excuse themselves by claiming they have violated laws and procedures in favour of the cleanness of the city.)

Nothing of the kind. The cleanness of Sofia is probably the most serious unsolved problem of the municipality. At the end of September, the election campaign for the local elections started. At the very start of his campaign the candidate for mayor of Sofia, Stoyan Alexandrov announced that he “will immediately send around inspectors for a thorough check on the activities of the municipal companies, if he is elected…” Before the left-wing candidate (Stoyan Alexandrov), Nadezhda Mikhailova was the first to threaten to review the old contracts with the companies-concessioners involved with the cleaning services, Wolf 96 Ltd. and Ditz Ltd, as well as with the concessioner of Sofijska voda (Sofia Water)…14
Obviously the problems of cleanness are among the most painful problems of the capital city, as in pre-election situations, normally the most sensitive spots of the public awareness are touched. The current Mayor, Stefan Sofianski is also running for another mandate. To a question what mistakes he has made so far as Mayor, he explained that one of the biggest problems of the city was still the condition of its cleanness, and added that this problem depended on the citizens of Sofia themselves and their contientiousness.15 This indirect confession about defects in the cleaning services activities is portentous, as Sofianski mentioned none of the other problems of the capital city.

In short, nobody could claim that the problems of cleanness in Sofia have been solved – neither the opponents of the current Mayor, nor the Mayor himself, the least could Sofia citizens. There are no good results, which to explain or justify past violations.

The distribution of responsibility for the present situation, and for the above-mentioned problems and law violations is different. To a very small extent could responsibility be demanded from certain individuals, which makes us face the characteristic problem of the Bulgarian transition – that of the collective responsibility. To approach this problem, however, we have to be well aware of the context. The environment described above has been created not as a consequence of the heritage of the totalitarian regime, it comes as a result of the democratically elected management of the municipality. The Municipal Councilors are representatives of politically opposed groups, the Municipal Council, as a local parliament, reproduces the prejudices of the citizens of Sofia, and is ultimately after their choice. As a whole, this institution should bear the responsibility to the citizens for the results of the management of the municipal affairs, including the cleaning services activities.

It is necessary to remember these obvious facts, as these obvious facts do not bring to obvious conclusions. The decisions to the disadvantage of municipal interests and the interests of the citizens are taken by the same municipal body, without any attempt of a group of Municipal Councilors, or even a single Municipal Councilor, to distance themselves/oneself from the corrupt practices, to protest, to appeal to the citizens, to the media, to the prosecution. (A reaction of such type is very easy for practical implementation.) To call a press-conference, to provoke a public debate, a scandal or something of the kind – things that happen on much less important issues, and are entirely within the possibilities of an opposition group in the Municipal Council or even a separate Municipal Councilor. Within the framework of the collective body, a debate could be initiated, an inquiry, seeking responsibility, collecting expert information, etc.

None of this has happened. The other way round: Sofia Municipality is often given as an example of good cooperative work of the Municipal Councilors, in spite of their political differences; the Mayor of Sofia is a respected figure with good public image, his popularity hits the highest in opinion polls; Sofia is often given as a good example of local development and urbanization – a fast developing city with an improving environment of public communications, new construction work, transport, etc., a generous provider for the republican budget…

What is more. The above text might lead to the conclusion that somebody personally is solely responsible for the described “state of affairs” – a concrete name, a demonic person, who we do not mention by name. (Say, Mayor Sofianski, some of the Deputy Mayors, a book-keeper – criminal, Secretary of Municipality, some stable majority in the Municipal Council…). Such a conclusion would be wrong. Neither Mayor Sofianski, nor a separate municipal administrator, nor a separate group of Municipal Councilors could lead by the nose, for such a long time, their colleagues – to deafen their doubts, to hide the obvious violations and the bad quality of services. This is absolutely out of the question, having in mind the growing public and media interest in the issue of the condition of the city cleanness and the “garbage” tax, the critical publications about the quality of the cleaning services, about the person Roumen Gaitanski, the owner of several companies providing such services, etc.

We have a clear contradiction at hand, which cannot be explained by incompetence, by gaps in the normative basis, by deficit of expertise. There is a paradoxical situation of decisions, taken collectively by the Municipal Councilors – to the disadvantage of public interests; neglecting control on the activities of the concessioners – to the disadvantage of public interests; taking for granted the claims of the concessioners – to the disadvantage of public interests; continuous tolerating quantity and quality of services to the disadvantage of public interests. It is this situation of unexplainable contradictions that is at the basis of the circulating rumours about the economic interests of the companies-concessioners, about bribes, about explanations of the type “the owner of Wolf 96 Ltd. and Ditz Ltd. Gaitanski bought out the shares of Chistota-Sofia Ltd.”16…Yet none of the members of the municipal management could claim to have been uninformed, that has nothing to do with the decisions taken, that has not followed the issue, that for the first time has realized the alarming condition with the implementation of the concession contracts, or that does not know what this is all about…

The main responsibility for the condition of the city cleaning services goes to Sofia Municipal Councilors – they have allowed and maintained the environment, which features have been described above. An environment, which is good ground for violations of the law, abuse, and poor final results. It would be wrong to conclude that the concrete companies-concessioners are solely responsible for the condition of the city cleanness. They have simply made use, in the best possible way, of the given possibilities. In such environment, the results with other, different, companies-concessioners, would be similar, if not the same.

There are a number of indirect data about agreements outside the parameters of the officially documented in contracts, protocols and reports. These data register the presence of corrupt practices to a level, which makes unknown only the concrete people involves and the concrete amount of the corrupt profit. Suffice it is to point out only the above-mentioned concluding annexes to the concession contracts immediately after signing the contracts proper. The contract and the annex to it with Chistota-Sofia Ltd. were signed on the same day and bear consecutive incoming numbers. It is quite obvious that there had been a preliminary oral agreement about an annex to the contract before concluding the contract proper. Formally legal, this practice discredits the principle of agreement as such.

F.3. With this statement, we enter the practice of long-term strategic damage that has been brought about by the concluded concession contracts and the practices of the cleaning services in Sofia. This is because of the very nature of the subjects; because of the fact that the issue concerns Sofia, which should set an example of similar concession practices in the whole country; because of the inevitable positioning of the capital city as a model to follow.

Let us remember that concessions are supposed to help local self-government go out of the circle of totalitarian and post-communist practices, and enter the sphere of modern European interpretation of the problems. Through the mechanism of concessions, activities, so far executed by the state or by the municipality, have to be re-formulated along the rules and laws of market economy. There have been high expectations of the penetration of private business, of freely competing offers, of active entrepreneurs into the implementation of “administrative” activities and services. An improvement of the quality of services and reducing their prices has been expected. As the citizens assume that the basic change would bring about transparency, civic control, establishing effective, competitive and open system of negotiations, doing away with the monopoly and preferences to pre-agreed providers.

It is clear from the text that there has been a considerable discrepancy between the pursued aims and the achieved results. The expectations, we mentioned, have been completely disproved – to a degree at which Sofia citizens compare the city cleanness now with the time before 1998 with some nostalgic conclusions about the quality of the cleaning services. This ultimately means that the practices in Sofia basically discredit concession as an economic pattern. A fact, whose consequence reach far beyond the illegal profits of the companies-concessioners, far beyond the categories of uncleaned streets in the districts of Sofia; far beyond Sofia specificities.

The very fact that the described discrediting practices have been allowed for and tolerated in Sofia encourages a series of economic subjects to repeat this model in other cities of the country. If all this could happen in the capital city, why not in a provincial town, where the practices of public control are still at embryonic stage? If – for some reasons – Sofia Municipality has not carried out effective control on the implementation of the obligations of the companies-concessioners, does not take up the necessary steps to make the concessioners observe their obligations, silently agrees with the announced by the concessioners unrealistically high investments… why shouldn’t these reasons be “reproduced” in the country through corrupt practices? If none of the above described violations in the capital city has been brought to court (nor have they been given the most elementary sanction, not even clearly articulated accusations), why should other unscrupulous concessioners-to-be in the country be afraid of any sanction?

As it becomes clear, the example of Sofia is dangerous for the greater scales of the country. The Municipal Councilors are to the greatest extent responsible for turning the word “concession” into a dirty word, associated with the mass idea of abuse, corruption, impunity, and easy money.

To add only one more detail to the negative example: the municipal budget is prepared and executed like any other budget (state, company, or family budget). Increased expenses in one item mean actually depriving other items. It is inadmissible that the budget on the cleaning services should be increased annually, without any proper justification, at the cost of other publicly important activities, which are by law funded by the municipality. The saved money, economizing on expenses, the strict control on one activity means more funds for other activities. And the vice versa, the “draining off” of municipal budget through concessions, which draw more and more, always insufficient expenses, means depriving other activities relying on the municipal budget, to the disadvantage of the citizens. Sofia concessions on the cleaning services are an example of activities to the disadvantage of the citizens, these concessions are an example of a corrupt pattern with bad final results, both in terms of quantity and quality, no matter whether it is a question of corrupt Municipal Councilors or corrupting companies.

The European integration prospects for Bulgaria presuppose fast growth of the role of the local self-government, of the local authorities – of their rights, responsibilities, influence, authority and role in the system of governing the society as a whole. This change is still being considered in Bulgaria, their capacities are still being tried in practice – sometimes shyly, sometimes more decisively. Yet if this changed role goes in stable combination with practices, like the above described, then the long-term negative consequences will prove extremely serious. Such prognoses go beyond the aims and capacities of such a text, but we could certainly claim that the future of the country, its democratic development and the interests of its citizens nationwide would be harmed.

October, 1, 2003

Notes:

1 “State Gazette”, issue No. 56 of 22 June 1999


2 The documents quoted in the text with explicitly given dates, outgoing numbers, etc., are part of the documentation under the project “Civic Control on the Implementation of the Municipal Concession Contracts on Cleaning Services”


3 The proposal for granting a concession, made by Mr. Arsov, and on the grounds of which a competition was organized, won by Chistota-Sofia Ltd, is Resolution No. 4 of 23rd July 1999


4 About the official participation of Mr. Arsov in the management of Chistota-Sofia Ltd. as manager, executive director, etc., see State Gazette, Section Unofficial, issue No. 9, of 1997, No. 99 of 1998, No. 70 of 1999, No. 90 of 2002


5 Concession of the territory of the districts Sredets, Krasno Selo, Vuzrazhdane, Oborishte, Serdika, Poduyane, Slatina, Triaditsa, (the part between Hristo Botev blvd., Pozitano Str., Vitosha blvd., Partiarch Evtimii blvd), Krasna Polyana, Ilinden, Nadezhda, Vrubnitsa, Kremikovtsi and Novi Iskar.


6 Concession on the districts Izgrev, Lozenets, Iskar, Studentski, Pancharevo, Bankya.


7 Incoming No. RD – 56 1855 of 20th August 1999 for the contract, and incoming No. RD 56 1856 of 20th August 1999 for the annex


8 The figures in the table come from the following sources:


For 1998 – Act No. 33 of Sofia Municipal Council of 9th February 1998, Protocol No. 39;


For 2000 – Act No. 11 of Sofia Municipal Council of 18th November 1999, Protocol No. 2;


For 2001 – Act No. 40 of Sofia Municipal Council of 30th October 2000, Protocol No. 17;


For 2003 – Act No. 35 of Sofia Municipal Council of 18th December 2002, Protocol No. 46


(APIS Information System)


9 The number has been confirmed also by “Report on the number and the technical condition of the containers for solid household garbage to 20th September 2002” of Sofia Inspectorate. The prices are given as in the “Report on the prices at which the companies-concessioners purchase the containers for solid household garbage to 20th September 2002” by Sofia Inspectorate.


10 “Vlozhka” is a type of tin garbage container of a smaller volume, which is inserted into a concrete container.


11 Letter of 14th March 2003, outgoing No. 1600376 of 2000 to the President of ACCESS-Sofia Foundation, Mr. Valerii Roussanov from Secretary of Sofia Municipality, Mr. Assen Dyulgerov.





12 According to “Report of Sofia Municipality Financial Department/ “Budget Grand Total” of 10th May 2003


13 “24 Hours” daily, 12th November 2002, Sofia Attachment.


14 “After Nadezhda, Stoyan Alexandrov will also revise municipal companies”, Mediapool, 29th September 2003.


15 Sibina Krusteva, “Sofianski relies on his personal popularity in his fight for a third mandate”, Mediapool, 26th September 2003.


16 “24 Hours” daily, 13 November 2002, Sofia Attachment, called “Stolichen “24 Hours”, p. 1.
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